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THE JOURNAL begins a new vol

ume, and starts on the third year

of its existence with this number. It

thinks it may be pardoned for contem

plating its career to date with feelings

of some satisfaction. It has aimed to

. make each issue better than its prede

cessor, and where it has failed in so

doing, it has not been for lack of ef

-fort. Its theory has been to supply

the legal profession of the state with

articles of contemporary interest,with

the news, and with an abstract of the

more important decisions of the trial

courts, especially those involving

points of practice. It proposes for the

future to follow this policy, but to ex

pand and develop it. As a money

making enterprise its sphere is neces

sarily a limited one. It can appeal to

the lawyers only, and its success de

pends upon their interest and co-o'per

ation. If they will generally sub

scribe for it and send it matter which

is suitable for publication in its col

umns, the publisher will undertake to

do the rest. Those who read it find it

helpful and entertaining, if the ex

pressions of their opinion which come

to its ears are to be relied on. They

will find it more helpful and entertain

ing if they will assist in furthering its

aspirations in the way which is here

suggested. The JOURNAL extends its

good wishes to its patrons, and in

vites their support in the field it has

pre-empted, and which it has occupied

and is going to occupy.
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INDEX T0 VOLUME TWO OF THE HIN

NESOTA LAW JOURNAL

We particularly call the attention of

our subscribers to the index to volume

two of the JOURNAL, which is mailed

with this number. Recognizing the

fact that a book or ajournal with

out an exhaustive, accurate and prop

erly arranged index is comparatively

worthless, we have in this index pro

vided a key to unlock the stores of

legal lore and useful information con

tained in the volume of the JOURNAL

that has just been completed. No

doubt our readers will be surprised,

upon an examination of the index, to

find how many important decisions of

our District and Supreme Courts have

been reported, or commented on at

length; how many opinions of the

Attorney General have been rendered

accessible; and how much other infor

mation of value and interest to the

lawyer has been published during the

year 1894. We feel assured that the

profession will fully appreciate the

experience, industry and skill which

has been called into service in the pre

paration of this index, and will accept

the result as an earnest of what the

Jounnm. will in the future do for its

patrons.

HUSBAND LIABLE FOR WlFE’S TORT,

CHARGING DRUNKENNE55 SLAN

DEROUS PER SE.

The decision of Judge Otis of the

Ramsey County District Court in the

case of Pett-Morgan vs. Kennedy, re

ported on page 13, holding that the

married woman’s act (Gen. St. 1878,

Ch. 69) has not changed the common

law in this state as to the liability of a

husband for his wife's torts is one that

will be read with interest by the legal

profession. The case was very fully

argued by counsel, and we have se

cured a careful report of it for the

benefit of our subscribers, because of

its importance.

 

 

Another point about which there

has been some conflict of authority

was also involved, and was decided in

favor of the plaintiff.

Judge Otis holds that it is actionable

per se to orally accuse a man of

drunkenness, as drunkenness under

our statutes (Scheffer law of 1889 and

Gen. St. 1878, Ch. 107, Sec. 28) is an

indictable offense involving moral

turpitude. He moreover intimates

that, irrespective of the statutes, to

charge a man with drunkenness should

be considered slanderous in the present

advanced state of civilization and

moral culture. The public at large

will undoubtedly endorse his decision

upon this question, whether it does

upon that of the unfortunate hus

band's liability or not. Upon both

points the profession will be inclined

to commend the decision as in accord

ance with the true rule of statutory

construction, and as sustained by the

weight of authority.

 

A correspondent in a Western state.

but who wishes both his name and ad

dress suppressed, sends us the follow

ing example of the touching appeals

by means of which the Western attor

ney seeks to wheedle out of his unsus

pecting brethren the money which

they owe to his clients. This is an

exact copy of a printed postal card

used by one of the bright and shining

lights of the profession at his bar:

. . . . . . . . . . . . . . 189. .

Esteemed Sir: Kindly call and com

mune with me now relative to matters

concerning yourself, with which lam

charged for purposes to appear anon.

Be pleased to minister to your own

interest and my complacence by com

pliance as besought above.

With cordiality,

.. .. . . . . . . . . .Lawyer.

Ofiice.. .. ......Bl0ck,

-The Collector and Commemial Lawyer.
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Recent Discoveries with regard to Poison

ous Matter found in Dead Bodies.

That dead bodies, especially when

putrefaction has commenced, contain

poisonous matter, is generally known.

Even fresh meats, when from diseased

animals, contain very dangerous

poisons, and cases are frequently

reported where whole families or all

the partakers of the diseased meat

were dangerously poisoned.

But it is only of late that the fact

was scientifically established of the

occurrence of poisons in dead bodies,

very closely resembling such well

known and extensively used poisons as

strychnine, morphine, nicotine, conine,

and others. Hitherto the theory pre
vailed that when such poisonsias the

above named were found in an exhumed

human corpse, it was regarded as

almost conclusive evidence that inten

tional or accidental poisoning was the

cause of death. No cases shall be cited

to discuss this proposition; the corn

mon opinion certainly held the finding

of strychnine in a dead body as conclu

sive proof that the case was one of

poisoning, and in most cases the

medical experts took the same ground.

Older works on medical jurispru

dence confine their observations with

regard to poisons in dead bodies to the

fatal efiects resulting from the partak

ing of putrescent meat, the infectious

product of cadaveric bodies and vege

table alkaloids. But within the past

few years the attention of toxicologists

has been called to the existence of that

certain class of compounds, resulting

from the decay of organic substances,

now known as ptomaines.

In 1872 the Italian General Gibbone

suddenly died under suspicious circum

stances.‘ His servant, a singularly

‘The above account of the discovery of

tomaines ia taken from an article by Dr. med.

arl von Scheel, "Fiiulniss nnd Krankhrita

zifte," in Velhagen & Klasings Monntshefte,

I
r

October 1894-, page 787, to which the inter- I

reserved fellow, was arrested and the

body of the general was turned over

to two experts to establish the fact

whether or not poisoning was the cause

of his death. They maintained in

their expert opinion that death was

caused by delphinine, then supposed

to be a vegetable poison. Thereupon

Francesco Selmi, a professor in

Bologna, was asked to make another

examination which gave a remarkable

result, namely: That as a matter of

fact a poisonous substance could be

isolated which however was not

delphinine, but resembled that poison,

and that said poisonous substance had

originated in the decaying tissues of

the body. Shortly afterwards another

case happened that was still more

serious. In Cremona two persons were

imprisoned on‘ a charge of having

caused the death of the widow Son

cogno. The chemical examination

resulted in the finding of morphine as

the cause of death. A second exam

ination being ordered it was again

entrusted to Selmi who found that the

case was not one of morphine poison

ing, but that a substance could be isolat

ed closely resembling morphine. This

was the more important and dangerous,

as, unlike delphinine, morphine is a

very common vegetable poison and is

very often used for suicidal and, occa

sionally, also for other criminal pur

poses. The substance in question had

developed in the dead body within

twelve days. In a third case where

F. Ciotto, a very careful toxicologist,

had found strychnine, it was likewise

shown that a new decomposing alka

loid was contained in the parts

examined. A fourth case furnished

a product of great similarity to conine,

the alkaloid of the hemlock, and it

was then recalled that previously the

ested reader is referred for information on the

subject here treated as well as on matters per

taining to putrescent food and kindred matter!

of general interest.
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eminent chemist. Prof. Sonnenschein,

had succeeded in obtaining from a

liquid in which anatomical prepara

tions had lain a substance which could

be distinguished only with great diffi

culty from the belladonna poison

atropine.

These four cases from Italy were

augmented by similar ones from other

countries. Selmi gave to these sub

stances, caused by the decaying pro

cess of albumen, the name ptomaines,

after the Greek word ptoma, a dead

body. A close definition of these sub

stances cannot be given, just as it is

diflicult to define the term poison; at

present it must sufice to regard

ptomaines as alkaloid products of

microbes, which cause fermentation,

putrefaction and infectious diseases.

The whole matter being in a state of

progressing investigation, exception

to the above definition might be easily

taken.

It was formerly supposed that there

wasbut one alkaloid of putrefaction

(decomposing alkaloid), the so-called

sepsin. but this later discoveries have

disproved. It is, for instance, impos

sible to isolate from difierent cadavers

the same ptomaine: which. among

other reasons. is accounted for by the

fact that cadaver alkaloids appear in

the same bodies in a diflerent form at

difierent times. In summer time

microbes may appear within a few

hours after death, in winter within a

few days. In frozen meat they do not

appear at all. and at a certain period,

dependent upon the temperature and

the exposure of the body to air. they

reach their highest state of develop

ment. then gradually disappearing

again. To this growth and decay

of the microbes with consequent

production or nouproduction of

ptomaines must be ascribed the dis

crepancies in expert testimony.

Examinations of the same material

made sooner or later give difierent

5

results. The continued discovery of

new substances adds greatly to the

perplexity of the forensic experts and,

to use the German authors euphemistic

remark, “the longer the list of these

substances, the longer the faces of our

experts.“ Selmi, the discoverer of the

ptomaines, did not succeed in develop

ing any one of the ptomaines in a pure

condition; but this was accomplished

by the German chemist, Brieger, in

Gratz, (Austria).

The new work on legal medicine by

Hamilton & Godkin (1894) gives an

exhaustive chapter on ptomaines by

Dr. med. Victor C. Vaughan. He

calls ptomaines “molecules resulting

from the action of bacteria and being

of a basic character"; and defines them

as “a basic product of putrefaction, or

a putrefactive alkaloid,“ and states

further that they may result from the

putrefaction of vegetable as well as of

animal substances. In speaking of

the different ptomaines this well

informed author emphasizes the fact,

already mentioned. that the kind of

ptomaines formed will depend upon

the individual bacterium engaged in

its production, the nature of the

material acted upon. and the condi

tions under which the putrefaction

proceeds, such as the temperature.

amount of oxygen present, and the

duration of the process. And he adds:

“Generally speaking. in all toxicolog

ical research the tissue under exam

ination has undergone putrefactive

changes in the absence of air. There

fore those products which are formed

by anaerobic ' bacteria are the ones

which concern us specially. This

fact seems to have been overlooked by

the majority of toxicologists. Its

importance is great. and it renders

worthless the great number of experi

ments which have been made upon

tissues allowed to decompose in the

‘Such asthri re beat in the aboeneeof oxygul.

The tenn anairobia was first used by Pasteur.
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presence of an unlimited air supply.

Bacteria are always present in certain

portions of the alimentary canal

and in certain other cavities of the

body. The death of the host does not

mean the death of these bacteria. On

the contrary, it enables them to extend

their growth to adjacent tissues, until

the whole of the cadaver is involved."*

From the above it can be easily

inferred that the particular branch of

medical jurisprudence relating to

ptomainesis in a state of lively evolu

tion; indeed, the whole subject is so

new that the edition of Webster's

dictionary of 1886 does not even con

tain the term ptomaines. Dr. Vaug

han treats the cases related by

Dr. vrn Scheel under the proper cap

tions of "strych_nine,” “delphinine,"

and “morphine.” His accounts are

substantially the same as given by

von Scheel, with the addition of such

details as are only of interest to the

specialist. There will also be found

a formidable list of poisons, present in

putrefactive bodies, with appertain

ing explanations. The object of this

memorandum being merely to point

out the more important bearings of

the discovery of ptomaines, it was not

deemed necessary to enter into a more

particular discussion of the subject,

apart from the fact that only one fully

conversant with the matter could

undertake such a task. The discovery

of new agencies, producing poisons

similar to those found in such dead

bodies, where the cause of the death

was actual poisoning, must very prop

erly arrest the attention of the practi

tioner and especially of the criminal

lawyer, who will undoubtedly hasten

to make himself more acquainted with

the subject, if he has not already done

so. ARTHUR Hnnmnm.

Minneapolis.

' Victor C. Vaughan, M. D.,Pl1. D., in "A

System of Legal Medicine" by Allan Me.-Lane

Hamilton, M. D. and Lawrence Godllin, Blq.,

of the New York Bar, (1894 Edition) Vol. 1,

page 4-75.

DITOR JOURNAL: Permit me to

congratulate myself over the

fact that so excellent a lawyer as Bro.

Gail, of Stillwater, can find nothing

more serious to criticise specifically in

my notice of foreclosure than an error

in the date of sale. Candor compels

me to say that the error he has dis

covered was not the fault of the

printer, but of the author. “A poor

thing, sir, but mine own." Having

twice written “I893” in the notice,

I inadvertently wrote the same year a

third time, in fixing the date of sale.

This humiliating confession, while it

may prove my own carelessness, at the

same time destroys the force of Bro.

Gail's criticism. Having 1893 in my

mind, and intending to specify that

year, what would it have profited me or

my imaginary client to write “Three”

instead of “3”? Would the blunder

be cured by spelling out the wrong

year instead of expressing it in fig

ures? It will not do to say that the

printer is more likely to make mistakes

with figures than with words. My

own experience is that mistakes in the

proof occur in the printing of proper

names much more frequently than in

the figures. However that may be, no

careful attorney permits the publica

tion of his notice to begin until he has

read the proof and compared it with

the dates in the mortgage and in the

register’s certificate, so as to guard

against the possibility of an error in

his own work.

It would be asking too much of our

poor weak human nature to expect me

to write this merely to exonerate the

publisher by confessing my own

blunder.

What pleases me most in reading

Bro. Gail’s criticism is the following:

“By one false motion invalidated the

whole carefully constructed notice.”

(meaning that the fixing of the day of

sale for Nov. 12, 1893,-—a past date-—

instead of Nov. 12, 1894, as was obvi
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ously intended, rendered the proceed

inganullity.) I take up the gage, and

assert that the notice was notwith

standing suflicient, and that a sale

under it, on Nov. I2, 1894, would be

valid.

In Mowry v. Sanborn, 68 N. Y. 153,

a notice of sale was by mistake dated

I858, instead of 1868. The Court

said: “The mistake in the date of the

notice filed in the clerk's ofiice, and as

first published, was obvious on inspec

tion of the notice, and could not have

misled, ‘and did not invalidate the

proceedings.”

In Parmly v. Walker, 102 Ill. 617,

the notice advertised a sale for “Wed

nesday, 28th of August, at 11 o’clock,

a. m.," without specifying any year.

The newspaper in which the notice

was published was dated 1878, and the

Court held that a sale on Aug. 28,

1878, was valid.

In Gray v. Shaw, 14 Mo. 341, the

notice, which was dated December 7th,

advertised a sale “on the 28th day of

December next." The Court held that

a sale on the 28th of the same Decem

ber was valid, as no one could have

been misled.

It appears that a mistake of 100

years is too trifling to invalidate the

sale, for in Jensen v. Weinlander, 25

Wis. 477, the sale was advertised for

the year 1761, which was just a cen

tury earlier than the year in which

the notice was published. The Court

ruled that a sale made under that

notice in 1861 was valid.

Until some one can demonstrate

that mistakes are more likely to occur

in figures than in words, I shall con

tinue in the same opinion I now hold,

to-wit: That we are not justified in

adding folios to our legal notices by

the use of words in place of figures to

express dates or amounts. If we are

not careful in the one form of expres

sion we will not be careful in the

other. In fact, it all depends upon

 

the amount of care exercised by the

attorney in preparing his notice. If

he is as careful as he ought to be--and

as I am, sometimes——he will avoid all

mistakes, whether of words or figures.

M. L. Counrnvumc.

St. Paul.

REVISED STATUTES AND STATUTORY

REVISION.

The West Publishing Company, of

Saint Paul, has published a new

edition of the Statutes of Minnesota,

in two handsome volumes of more than

twelve hundred pages each, which are

on sale together for $12.00, either by

the publishers or by F. P. Dufresne,

of St. Paul. The size of the pages

is considerably larger than in the

1878 edition or the 1888 supple

ment, and while the number of sheets

is not greater, the character of the

paper used and the width of the mar

gins make the books bulkier. The

old arrangement by chapters is fol

lowed as in the 1878 edition, but on the

other hand, the sections within the

chapters are rearranged so as to group

together sections bearing on the same

topic, and the sections are consecu

tively numbered through the two vol

umes irrespective of the chapters.

Each section is followed by a reference

to its chapter and section in the re

vision of 1866, of 1878 and in the 1888

supplement, and where it has been

enacted since the 1888 supplement, by

a reference to the chapter and section

of the session laws, where it may be

found in its original shape. No at

tempt is made to give the history of

the various statutes except to this

extent, and laws which have been

repealed or held unconstitutional are

omitted. Each section is also fol

lowed by a citation of Minnesota

decisions in which it can be found

quoted or commented on. These cita

tions are the same as were employed

in the 1888 supplement, as far as they

ll
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go, but have been brought down to

date and include the Minnesota cases

published in the state reports and the

Northwestern Reporter up to the time

when the book went to press. (Vol. 60,

N.W.Rep.) Explanatorycitations from

other states are not given except in a

few exceptional instances. There is

an exhaustive index for the two books

given at the end of the second volume.

The type is about the same both for

the text and the citations as that of

the 1888 supplement, but the paper is

a clear glazed white, instead of the

dull surface of the earlier editions.

The arrangement of the sections has

been done under the editorial super

vision of Henry B. Wenzell and Eugene

F. Lane, and the citations written by

Francis B. Tiffany, all of the St. Paul

bar.

When the new version of the Bible

was issued a few years ago, the great

majority of reading Christians agreed

that it was very “upsetting." They

had learned where to find their needed

texts in the books which they had and

to supply their deficiencies in this

direction by 'verbal quotations, the

accuracy of which a more modern

translation sadly interfered with. In

the same way lawyers acquire an affec

tion for the well thumbed volume

which they have used for years, and

they subject themselves to no end of

inconvenience, and their memories to

perilous feats, rather than take advan

tage of untried tools which are pro

duced for their comfort and economy

of efiort. Phillips Brooks said to a

church congress which was hesitating

over the endorsement of the new ver

sion of the Bible, that its decision

might have some effect on its own

reputation for good sense, but that the

new version spoke for itself, and that

its success was independent of the

endorsement of any body of men. So

courts and lawyers maypostpone for one

reason or another the employment of

 

this new edition of thestatutesbut there

can be no question of its ultimately

supplanting all previous editions

and of its being a source of infinite

help to those who rely on it in their

work. A lawyer can get along with

out a typewriter, and he can continue

to look up the law in the 1878 statutes

and the successive volumes of the acts

of the legislature since published, and

yet at the same time earn a living and

give satisfaction to his clients. But

with the standard of legal fees which

prevails in this region, he will not be

wise to neglect the labor saving

devices of new machinery and new

books which lengthen his days and

increase his income. The new edition

of the statutes here under consideration

comes decidedly within this category.

It is handsomely printed, contains

everything to the latest date and in

the completest shape, and puts in the

possession of the profession the indis

pensable raw material for its work in

astyle which minimizes the chances

of error and oversight and also the

necessary expenditure of time and

efiort. The JOURNAL has no hesitancy

in speaking in terms of the highest

commendation of a publishing concern

which has the courage to undertake

an enterprise of this sort. the invest

ment in which must be so large and

the field for the sale of which is so

limited.

While ina general way the fore

going is a just statement of the char

acter and merits of these books, the

question as to how nearly they

approach to an ideal edition of the

statutes of Minnesota is one which can

be answered accurately only after they

have been tested by an examination

closer than it is possible to give them

for the purposes of writing a review.

The editors have brought to their

work ripe scholarship and exactness

of method but whether they have been

altogether equal to their task, daily
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use by the profession at large alone

can determine. The rearrangement of

the sections and their consecutive

numbering is a hazardous venture and

one which for the present at least is

going to cause some confusion. The

statutes are quoted in the published

decisions by the numberings followed

in the 1878 edition. A new classifica

tion by topics while logically not to be

criticised will, nevertheless, necessi

l

tate some considerable turning of?

pages when one is comparing the deci

sions and the laws. In some instances

also it will probably be found that the

sections are not in the right places

according to the theoretic arrange

ment adopted. For example in chap

ter 34, relating to corporations, there

are first grouped together under title

1, all the provisions applicable to all

corporations having the right of

eminent domain and after this follows

grouped together the provisions pecu

liarly applicable to the various kinds

of ooi-porations of this class. Sec. 2

of Chap. 74 of the General Laws of

1893 appears here as Section 2722 in

the group devoted to railroad compa- l

nies. But it clearly does not belong

here. The established doctrine of the

American courts is that a corporation

organized to perform a public function

can not in the absence of express

legislative authority, mortgage the

property essential to its operation.‘ .

The statutes authorizing the forma

tion of quasi public corporations, other

than railroads, have quite generally

included a clause permitting them to

execute such mortgages, but curiously .

enough in the shuffle of repeals and

amendments, the onlylaw in existence

on the subject at the time of the 1878 *

revision was the one which is therein

published as Section 70 of Chapter 34.

By its terms it was limited to rail

' Common wealth vs. Smith,

(Mass), 44-B.

10 Allen

 
roads. The 1893 law was enacted to

supply this glaring and dangerous

defect. and in so many words extended

the right to all corporations organized

under Title 1. It should therefore

appear in the group of statutes appli

cable to all corporations having the

right of eminent domain, and not in

the special railroad group. A lawyer

examining the book hastily and rely

ing on it would be led to the astonish

ing conclusion that a Minnesota water

works company or street railway com

pany could not execute a valid mort

gage on its property. This is only

one instance, and it may be the only

one of its kind. But it is hardly prob

able when the opportunities in this

direction are considered.

As to the arrangement of the cita

tions and the statement of what they

respectively decide, the surest evidence

that they are satisfactory is the fact

that as competent a lawyer as Mr.

Tiffany has had the supervision of

this part of the work. Under which

section each case should go is often

largely a matter of opinion and even

if the determination in any given

instance is open to criticism, it is

quite unlikely to occasion any difficulty

because a practitioner will not limit

his investigation to any one section as

he searches for light. Nor would it

be possible without swelling the size

of the books beyond useable limits to

give any but the briefest suggestion

of what each cited case decides or to

repeat under every section the cases

applicable to it. This will satisfac

torily account probably for such omis

sions and condensations as one may

be at first inclined to complain of.

For instance the case of Patterson vs.

Stewart, 41 Minn. 84, is simply noted

as existing under Section 2600 (Chap.

34, Sec. 9, Gen. Stat. 1878) which

enumerates the cases in which a stock

holder is individually liable for a cor

poration’s debts. If it has any per
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tinency to any section, it surely is to

this one, and one would expect here

some summary of what it holds, and

of the distinction drawn_ between

it and the Langdon case (44 Minn.

37.) But a close examination will

disclose such a summary given

under Section 5905 (Chap. 76, Sec. 17,

Gen. Stat. 1878) which perhaps is

sufficient. So one would expect Mac

lrellar vs. Pillsbury, 48 Minn. 396, to

be noted under 4243, being the section

of the insolvent law of 1881 forbidding

preferences, and Greaves vs. Neal, 57

Fed. Rep. 816, which is there cited,

throws much more light on the difl‘er

than the brief syllabus quoted from it

would suggest. But for the sake of

space it is necessary to draw the line

somewhere and no such books as these

can safely undertake to do more than

put those who consult them on the

track of authorities which will help

them. On the other hand it would

have added much to the value of the

edition could there have been included

some illuminating references to the ‘

decisions of other states. Perhaps the =

limitations of space precluded the

attempt. But the point is that cita

tions from foreign decisions are made

in some cases and not always in the

cases where they are most needed. For

instance under Sec. 2805, providing for

the organization of manufacturing

corporations, we are referred to a

Michigan and a New York decision

which discuss the question as to

whether an “ice company” is a manu

facturing corporation. But Sec. 5487,

providing for the arrest of a judgment

debtor about _to leave the state. is given

without any intimation that similar

statutes have been held unconstitu

tional in many jurisdictions as being

in contravention of the clause of the

constitution forbidding imprisonment

for debt. So also Sections 4498 and

4499. relating to the examination of

 

persons alleged to have in their

possession property of deceased per

sons, are followed by none of the

accessible cases showing the limita

tions and purposes of the law.

This will probably be sufiicient to

convey to the J0URNAL'S readers an idea

of the merits and shortcomings of

these latest additions to our local

legal ‘literature. But, in conclusion, i_t

is almost imperative to record the re

flection that so much labor and expense

seem out of place when the subject

matter is a mass of such ill digested,

contradictory and inadequate legisla

, tive enactments as are the existing

ences between our two insolvent laws general statutes of Minnesota. There

is scarcely a topic, the laws in refer

ence to which are here collated, which

does not leave even the trained mind

e in the profoundest doubt as to its mean-‘

ing; and the interpretations which

the courts have given to them, as here

cited, do not tend to any appreciable

degree of clarification. A state where

the laws are in such shape that neither

judge nor lawyer can spell out the

rights or liabilities of stockholders and

directors in our great moneyed cor

porations, and where the supreme

- court insists to this day in holding

that a mortgage is not a negotiable in

strument and that an unmatured note

with a past due coupon attached is

past due paper and subject to the

defenses of _such—such a state, the

JOURNAL thinks, isin crying need of a

revision of its statutes which will

bring it in harmony with the methods

of more enlightened commonwealths.

The JoURNAr.’s opinion is that this

work should not be done hastily or at

. once, but that a commission of two or

three good lawyers should be estab

lished, somewhat after the New York

plan. Holding ofiice for a term of

years, they could at each successive

session of the legislature suggest the

enactment of needed laws which would

clear up the dark places and eliminate
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the most conspicuous contradictions

and anomalies. At the same time

they could advise the governor as to

the wisdom of laws passed and pre

sented for his approval. In the course

of less than a decade, if they did their

work conscientiously, Minnesota would

have a body of statutes adequate for ‘

its needs, and of which it might be

proud.

Ansnoss Txons.

St. Paul, Minn.

A LARGE meeting of the state bar

was held on the afternoon of

Tuesday, January 29th,in the Supreme

Court room, to consider the matter of

revising the Minnesota statutes. Judge

Daniel Fish, of Minneapolis, presided.

Judge C. B. Smith, of Hennepin, moved

that a committee of five be appointed

to draft a bill to be presented to the

legislature, providing for a revision of i

the statutes. Robertson Howard, of

Ramsey, moved as a substitute that it

be declared the sense of the meeting

that the statutes of the State of Min

nesota should be revised. Judge

Smith withdrew his motion. Mr.

Cutcheon, of Ramsey, moved as an

amendment that the statutes should be

revised, providing the legislature

appropriated $50,000 to compensate

the commission and pay for printing

the statutes when revised. This

amendmentwas opposed by Mr. Cairns,

of Hennepin; Mr. Howard and others.

Mr. Severance, of Ramsey, seconded

Mr. Cutcheon's motion and produced a

statement from H. D. West, who was .

present from the West Publishing

Company, which he claimed showed

that it cost the State of Wisconsin

$72,000 to revise its statutes in 1878.

Mr. Howard controverted this state

ment, and gave a history of the man

ner in which the Wisconsin statutes

were revised, and called attention to

the fact that in 1878, when Judge

Young compiled the Minnesota stat

I utes of 1878, the law provided that the

i volume should be sold by the West

'| Publishing company for $6 a volume,

| and that the company had reaped a

profit at that figure. Mr. Cutcheon

then withdrew his amendment.

Letters received by the committee

appointed at the last meeting from

judges and prominent members of the

\ bar throughout the state were read.

‘I The sentiment was in favor of a re

vision, provided legislation could be

1 obtained that would result in “a good

revision,“ the importance of which

was insisted upon.

Mr. Howard's motion was put, and

carried.

Judge Smith renewed his motion for

the appointment of a committee of five

to prepare a bill to present to thelegis

lature providing for a revision in

1 accordance with the views expressed.

Mr. Cutcheon renewed his amendment

calling for an appropriation of $50,000,

and the matter of expense was again

debated. Mr. Durment, of Ramsey,

advocated Mr. Cutcheon's amendment.

Mr. Cairns humorously told how, when

a member of the last legislature, he

had tried to pass what was known as

the West bill for a revision, and ex

pressed surprise at the opposition that

company were now making to the pro

posed revision in the face of the ex

pressions of the bench and bar in favor

| of such a revision. Mr. Severance

said he wished the meeting to under

stand that he was not the attorney for

the Wests. Judges Kerr and Willis, of

the Ramsey county bench, were called

on for an expression of opinion, and

spoke in favor of “a good revision" of

the statutes, notwithstandingit would

cost the state a large amount, but

thought it might not be well to handi

cap the committee by requiring an

appropriation of $50,000.

The amendment was voted down.

Mr. Severance then moved as an

amendment that the committee report
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at an adjourned meeting. This

amendment was defeated, and Judge

Smith’s motion was carried. Hon. C.

B. Smith, of Minneapolis; Hon. C. D.

Kerr, Hon. H. J. Horn and F. W. M.

Cutcheon, of St. Paul, and Hon.

Charles S. Cairns, of Minneapolis,

were appointed as the committee.

When the committee can arrange a

conference with the judiciary commit

tee to discuss the proposed bill, an in

vitation will be extended to members

of the bar to be present, and take part

in such discussion.

THE PORTRAIT.

 

HE HON. CHARLES L. LEWIS

was born on a farm near Ottawa,

La Salle county, Illinois, forty-one

years ago. He left the farm for school

at the age of sixteen and in the course

of his studies was a student both at

Oberlin college, Ohio, and the Univer

sity of Chicago. In 1877 he began the

study of law in the oflice of Lawrence,

Campbell & Lawrence in Chicago and

was admitted to the bar in Chicago in

1879. Shortly after his admission to

the bar and in September, 1879, he came

to Minnesota and after being admitted

to the bar of this state at the Novem

ber term of the District Court of Otter

Tail county he began the practice of

law at Fergus Falls. After five years

of successful practice he was elected

county attorney of Otter Tail county

and was re-elected again in 1886.

While at Fergus Falls he married

Miss Janet D. Moore, of Minneapolis,

and now has an interesting family of

four children. In April, 1891, he left

Fergus Falls and located in the rapidly

growing city of Duluth and on March

15, 1893, was appointed one of the

judges of the District Court of the

Eleventh judicial district by Governor

Nelson under the law of 1893 providing

for a third judge in this district. At

the the time of his appointment he

was not well known to the general

public nor even to a large number of

the lawyers of the district and was not

an applicant for the position. Upon

his qualification he immediately en

tered upon the discharge of his duties

and his fitness for the ofiice at once

became recgonized both by the people

and the bar. In November, 1894, he

was elected to succeed himself by a

majority over his opponents of four

thousand and a plurality of over five

thousand. This election indicates the

esteem in which Judge Lewis is held

by the voters of St. Louis county. As

a judge he has had occasion to decide

many very important and interesting

questions of law and his decisions have

always shown most thorough and

judicial consideration of the questions

involved. He discharges business rap

idly without seeming to do so and

without friction and always with adue

essence of patience and care. His

courteous manner on the bench and

strict attention to the arguments of

‘counsel and his ready grasp of legal

problems have won for him the high

est respect of the lawyers of Duluth.

As a jurist he undoubtedly has a

promising career before him. Both

Judge Lewis and his accomplished

wife take a deep interest in the general

welfare of the city of their residence

and are prominently indentified with

literary and charitable work and the

social problems of the community.

Old Grizzle was a man of will,_

And money, too, galore,

He quarreled with his relatives,

With him, they calmly bore.

For men must die, and Grizzle did,

But with his latest breath,

He gave his money to the poor,

He had a will in death.

—Grecn Bag.
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SHEEP THAT PASSED IN THE NIGHT.

A Tale ol Wool From the Records of a Justice of the Peace.

(Literally founded on an actual trial in Yellow Medicine County.)

STATE OF MINNESOTA,

WORSE

FRITZ LOOMPBENGLE.

YELLOW MEDICINE COUNTY,

Justice Court.

OLE’ BUMQUIST.

Justice of the Peace.

A complain having ban dooly flol in my court on the tirtiezh days ol

Octomber. 18 and 94. by Knut Hallmnncraon, that ONE Fritz Loompbengle

in the dark nitetimo of the 29 of Octcmbnr, did tnck,atr-cl and hustle nu uy out

ofthc pnocoahion of the s.sda'Knun the First of the uni-ties. Two (2) shenpa

worth Five dolars, nnd refuse to giv thnm back, .s warrant was ishood accord

an to Law, and the snde Fritz Loompbengle wur an-atid down ncar Swill

waller Kmak ahootin of snipcs and peowona, and brought before ms, when he

plead "RIDE gilt 7," and stand there fer trilo.

Knute the first than swear that tone two shun in diapoot wur hisn,

boknuse he swapped n bar! ofSourkrout and one fi-mni Hen to Isidoor Monk

dogsky, whats livin at Hnnlwy Falls, for rho old ahcnp, and the young sheep

was the old ones young one by Halfmnsternons own nowledge nnd on inh-rmn

shun and belocf. Knut the Ono also swenr ho kut a anr off the old ahanp when

ho bought him, and he anda be hav it in his vent.

(By the Court)—On the courts daman, the plnlntuff puts the ear in avi

denzs. Ear in aridcnts. This court purcocds by taken n reams for 20 minim.

Mrs. Sven Gandemon, sworn and boaterflcs:

"I aged mister Hnllmnstorsen hrnng them shoaps to my place bout 2

year ago Inst Aegooét. Wcll, ni tank ni knn; ni kn-n pick I-hose shenps our of

‘a flock afar" wur sobor—nnd efni wasn't ni tank ni kould pick out more too."

( Hora the court cried: "Less order, hi.-re; I1-on orderl“)

"Yea. one sheap hev loosed som of his ear. I kould tell dem aheap

anywhenr I mat him—hero oder in the old country. Yes, aim marrid and hov

7 of my own. Dem shénps wur put inter our yard ovry nlta by the haystack.

No, I didden seed Mr. Loompbengln grub dem cheapo and runaway. but when

they wur gorm and he show up mit n Bb8[IIlI(I8 knot, I rockniza mister Half

mast-orsens shenps. Yea, dam sheaps wur cheap at hafthc price."

Plainzuflresled.

Fritz Loompbengle, sworn in his own defends.

(II Till Wl’l‘NI88' OWN LANOUAOI)

“Dot shcps int mine] I raise dot old shop and dot old shop raise dot

lamp. We wur Iif togeddor been nearly two yahr. Dot ear what Mr. Ha1lmas

tcraon show you br-longs to his wife; it aim) knm fi-om dose sh:-p. Mine shop

is marked mil o raido hot poker on dcr face. I could tola you dot shape face If

Imect him under water, by jiminyl Ho eat me up one acre ol tomatoes Ia-lz

year, and I no can forget dot shep. Dot shep is mine und I bot you on it l"

Case closed.

Among other choice things, this learned Court said:

“This yar been s woolly ¢~.s.ae. They been plenta of yarn in nt. The

parties disagree perfectly. The dispoot about the ahaaps ear could hev been

easy settled cf plaintufi had stuck his wife in evirlents. But he didunt. H0

kept her to home. away from the edgi-rknsliunnl influnco of the court. Bo

aidas, cutting a shenp lrom his ear is cruelty to nnimuls; ca use if they aim hnv

their ear how are they going to bcnr the sweat silents of the Iroota, or see the

wind roar, or smell the beauty of nn tcher—th.st is, I nay, if they are sub

stracted ofa ear.

“The defenden isynat so gilty. He teaterties he raised these cheapo. I

dont know if he used his loot, or a pitchlork; anyway it is n sin to kick a

sheep behindhis face. Then ho sade something about a red hot poker. They

wur no such wenpin in avidonts, and this testimony in wholy imnzarelevnnt

and competint, and it must be struck out ofmy own motion, without costs to

either pan v. He sado he could tell that shcnp if ho met him under wn ter. If

the defender: in tends no intermate that his face is familiar enough with water

for that, his whole testimony must be disregarded, for his own face wur before

the I ourt and careful joodishul notice wur taken there:-ti As for that sheep

cntin’ a acre of zcrmaters, the court knows better; he has mined sheaps and

terms tors, and he has are them all his liIo—canned, stewed & rn w.

"As conclusion ofLaw, the Court finds it cant decide this case till spring.

"OLE BUMQUIST, Justice of the Peace."

——H. W. W.
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DISTRICT COURT.

wllllsm Pstt-florgnn vs. \\'llller|| Kennedy end Bether

Kennedy.

(District Court, Ramsey County.)

Il'|LI'DBI.—IUlIL.'I'D LILI1’-I POI ILLI

DII II WXPI.

In Minnes ta a husband is liable for the

airing of slanderous words by his wife,

thou h he is not present when they are
ntteredg.

IAII —-QILIGI OP IIIUIIBIIIII LO

IIOIAILI III II.

Words that in effect charge a man with

having been on s prolonged drunken de

bench are actionable per se.

Action by plaintiff against William

Kennedy and Esther Kennedy, _ hus

band and wife, to recover damages for

alleged slanderous words spoken of

plaintiff by the wife when her husband

was not present. Defendant William

Kennedy demurred to the complaint

on the ground that he was not liable

for his wife's tort, and that the words

spoken were not actionable per se.

Demurrer overruled.

JOHN L.TOWNLEY for defendant.

I. The common law rule holding

a husband liable for his wife's torts

has been abrogated by statute in Min

nesota, and she is made personally

liable for her torts. Gen. Stat. 1878,

Ch. 69, Secs. 1, 2.

The husband certainly would not be

liable when he was neither present,

nor aided, nor abetted, nor assisted,

nor in any manner caused the slander

ous words to be spoken.

The Illinois statute which is like

our own has been construed to exempt

the husband from liability for his

wife's torts. Public Laws, Ill., 1861,

page 143; Public Laws, 111., 1869, page

Reported by Robertson Howard, Eeq., of the

St. Paul Bar. '

255; Martin vs. Robson, 65 I1l., 129,

139.

See also, Norris vs. Corkhill, (Kan.)

4 Pac. Rep., 862; Vocht vs. Kuklenze,

119 Pa. St., 366; Bovard vs. Kettering,

110 Pa. St., 181.

The common law rule in Minnesota

was abrogated by chapter 69 of Gen

eral Statutes of 1866, and when this

chapter was repealed, and the present

law substituted in 1869, section 6 of

the new law which declared that noth

ing contained therein should be con

strued “to exempt a husband from

liability for torts committed by his

wife” could not, and did not have the

effect of restoring this common law

liability of the husband.

Section 6 of the present law is un

constitutional:

1. Because it is legislation on a

subject not expressed in the title of the

act. Mississippi Boom Co. vs. Prince,

34 Minn., 79, 85.

2. Because it is legislation on a

subject that is beyond the nature and

scope of the law which it professes to

amend. State vs. Smith, 35 Minn.,

257.

II. Thewords spoken are not action

able per se, because they do not charge

the commission of an indictable offense

involving moral turpitude.

There is a distinction between

slander and libel in this respect.

Townshend, Libel and Slander, 203;

Cooley on Torts, 204, 205; Winchell

vs. Argus Co., 23 N. Y. Sup. 652;

Pollard vs. Lyons, 91 U. S. 225; Holston

vs. Boyle, (Minn.) 49 N. W. Rep. 203.

The words spoken must charge

plaintifl‘ with the commission of an
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indictable crime and an offense involv

ing moral turpitude. Newell on Defa

mation, Slander and Libel, 84; Cooley

on Torts, 195, 196 and cases cited;

Townshend on Libel and Slander, 163;

13 Amer. and Eng. Encyc. Law. 346;

Kinney vs. Nash, 3 N. Y. 177; Hewitt

vs. Mason, 24 How. Pr. 367; Dial vs.

Holter, 6 Ohio St. 241; Alfele vs.

Wright, 17 Ohio St. 241; Pollard vs.

Lyons, 91 U.S. 225; Young vs. Miller,

3 Hill (N. Y.) 22; Chase vs. Whitlock,

3 Hill (N. Y.) 141, 142; Straus vs.

Myer, 48 Ill. 388; Tassel vs. Capron,

1 .Denio (N. Y.) 250; Chaddock vs.

Briggs, 13 Mass. 251; Curry vs. Collins,

37 Mo. 324, 328; St. Martin vs. Des

noyer, 1 Minn. 156, (Gil. 131); West vs.

Hanrahan, 28 Minn. 385.

To orally charge one with drunken

ness has been held not actionable

per se. Broughton vs. McGrew, 39

Fed. Rep. 673; Buck vs. Hersey, 31

Maine, 558; Warren vs. Norman, 1

Walker (Miss.) 387.

But to charge a clergyman with

drunkenness might be actionable per

se. Chaddock vs. Briggs, 13 Mass.

252; Demarest vs. Haring, 6 Cow. (N.

Y.) 88; Hayner vs. Camden, 27 Ohio

St. 295; vs. , 1 Cleveland

R. (Ohio) 35.

Or to charge an offic r with being

drunk while in the discharge of his

duty. Gottshelmet vs. Hubacheck, 36

Wis. 515.

The words in this case not being

actionable per se, the allegation that

plaintiff “is a business man engaged

in business and holding positions of

responsibility and trust,” will not

make them actionable, and the de

murrer should be sustained.

FRANK M. HOPKINS for Plaintiff.

I. At common law a husband was

liable for the torts of his wife com

mitted during coverture. Baker vs.

Young, 44 Ill., 42-47; Wright vs. Kerr,

Addis (Pa.) 13; Vine vs. Saunders, 5

 

Scott, 359; Ball vs. Bennett, 21 Ind..

427; Hinds vs. Jones, 48 Me., 348;

Daily vs. Houston, 58 Mo., 361; Carle

ton vs. Hayward, 4‘) N. H.. 314; Fow

ler vs. Chicester, 26 Ohio St., 9; Jack

son vs. Kirby, 37 Vt., 448; Brazil vs.

Moran, 8 Minn., 236, (Gil. 205).

This common law liability has not

been abrogated in this state by the

“Married Woman's Act,” Gen. St.

1878, Ch. 69, nor by Gen. Laws 1887,

Ch. 207.

In other states where statutes simi

lar to ours have been enacted it has

been held that the husband is still

liable for torts of the wife. Stewart,

Husband and Wife, Sec. 14, 15;

Wheeler & W. M. Co. vs. Heil (Pa.) 8

Atl. Rep.. 616; Fitzgerald vs. Quann,

33 Hun. (N. Y.) 652, aflirmed 17 N. E.

Rep., 354; Choen vs. Parker, 66 Ind.,

195; Ferguson vs. Brooks, 67 Me.,

251; Knowing vs, Manley, 57 Barb,,

479; Fowler vs. Chicester, 26 Ohio St.,

9, 14; McQueen vs. Fulghen, 27 Tex.,

463; McElfresl1 vs. Kirkendall, 36 Io.,

224, approved Luse vs. Oakes, 36 Io.,

562; Dean vs. M. E. R. Co., 119 N. Y.,

547; 13 Central Law Journ., 486.

The English married woman‘s prop

erty act of 1882, which is as broad as

our statute, has been held to make the

wife liable for her tort, but not to

exempt the husband. Seroka vs.

Kattenberg et ux, 55 Law Jr. Rep. Q.

B. 375; 23 Central Law Journ. 364.

Section 6 of our statute, however,

expressly forbids the court to construe

any of the provisions of the act as in

any way atfecting the husband’s com

mon law liability for his wife’s torts,

and there can be no doubt that he was

liable when Gen. Laws 1887, Ch. 207,

was passed. This latter act, which

was construed in Althen vs. Tarbox,

48 Minn. 18, is very “vague and un

certain,” and while it confers some

additional rights and powers on mar

ried women, it cannot be held to

exempt the husband from his common
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law liability for his wife's torts. His

moral influence over her is as great as

it ever was and the law still presumes

that her acts and torts are the result =

of such influence. McQueen vs. Fulg

hen, 27 Tex. 463; Jerliff vs. Jennings,

61 Tex. 458.

As to how statutes changing the

common law should be construed, see

Sutherland on Stat. Const., Sec. 139,

400, 401.

As to repeals by implication, see

Moss vs. City, 21 Minn. 421; Dean vs.

M. E. R. Co., 119 N. Y. 547; Ferguson

vs. Brooks, 67 Me. 251.

II. The words spoken of plaintiff

charge him with drunkenness, and

are actionable per se.

Words falsely spoken of another are

actionable per se when they impute to

the party a criminal offense for which

the party may be indicted and pun

ished, even though the offense is not

technically denominated infamous, if

the charge involves moral turpitude

and is such as will afiect injuriously

the social standing of the party.

Pollard vs. Lyon, 91 U. S. 308, 313;

Brooks vs. Coflin, 5 Johns 188; 13

Amer. and Eng. Encycl. Law, 350, and

cases cited; Miller s. Paris, 8 Pick.

385; St. Martin vs. Desnoyer, 1 Minn.

156 (Gil. 131); Reitan vs. Garbel, 33

Minn, 151; Young vs. Miller, 3 Hill

(N. Y.) 21; Wright vs. Page, 36 Barb.

438; Hoag vs. Hatch, 23 Conn. 585;

10 Searg & Rawle, 18; Tasbitt vs.

Clare, 9 Irish Law Rep. 86; Perdue vs.

Burnett, Minor (Ala.) 138; Chesdle vs.

Buell, 6 Ohio 67; 113 Mass. 193; Healy

vs. Gregg, (Io.) 38 N. W. Rep. 416;

Gray vs. Bennett, (Wis.) 10 N. W.

Rep. 602; Davis vs. Carey, 141 Pa. St.

314; Redway vs. Gray, 31 Vt. 292, 297;

Starkie on Slander, 43; Andreas vs.

Kappenhoffer, 3 Searg & Rawle 254.

Charging a woman with drunken

ness has been held actionable per se,

as such oflense would subject her to a

 

disgraceful punishment. Brown vs.

Nickerson, 5 Gray 1.

Drunkenness is a crime in this state

under Gen. Laws 1889, Ch. 13.

It is, moreover, an indictable crime,

as all public offenses are indictable in

this state. Gen. St. 1878, Ch. 107,

Sec. 28.

It is also a crime involving moral

turpitude, and punishable by an in

famous punishment.

The words spoken were therefore

actionable per se, and the demurrer

should be overruled.

OTIS, J. This action is brought

against a husband and wife to recover

damages for alleged slanderous words

of the wife not, so far as appears-,

spoken in her husband’s presence.

The husband demurs on the ground

that no cause of action is stated as

against him.

I. It is urged that our married

woman's act, so-called, exempts a hus

band from all liability for the torts of

his wife. It is considered that but for

this act such liability exists. ‘Such

was the common law rule long since

recognized and adopted by our supreme

court—viz: Brazil vs. Moran, 8 Minne

sota, 236,(Gil. 205). The decisions are

not at all uniform as to the effect of

these married woman’s acts, some very

respectable courts holding that they

operate to exempt the husband, and

others of equally high authority hold

ing to the contrary. These acts, so

far as I have observed, do not contain

express provisions for such exemption,

and when they have been held to have

such effect it has been the result of

judicial construction of what was in

tended by the legislature.

A careful examination of the legis

lation had upon the subject in this

state compels me to the conclusion

that the common law rule of the hus

band’s liability for the torts of his

wife has never been abrogated.

The first act of this kind is Chapter
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69 of the Revised Statutes of 1866.

After very materially changing the

status of a married woman and en

larging her rights, powers, duties and

liabilities, it is provided in Section S

that in case of abandonment by her

husband she “may engage in and

transact any business or -trade in her

own name and sue and be sued in the

same manner as though she were un

married. " ' " " And all contracts

made by her Ill the usual course of

such business or trade shall be as valid

and binding on her as if she were

sole," and that property so acquired

by her may be held and disposed of by

her without her husband's consent,

"provided that the husband shall not

be liable for any contract, default, or

tort of the wife made, done or incurred

in the course of transacting any such

business or trade.” It necessarily fol

lows from this proviso that the legis

lature understood that, save so far as it

is here abrogated, the common law rule

of the husband's liability for the torts

of his wife should prevail. By impli

cation such seems to have been the

legislative intent, as otherwise the

proviso is meaningless.

In 1869, Chapter 69 of the Revised

Statutes of 1866 was superseded by

chapter 69 of the General Statutes of

1878, and this act, while still further

enlarging the rights of married wo

men, and more clearly defining the

property relations of husband and

wife, closed with section 6, which

reads as follows:

“Nothing in this act shall be con

strued to affect ante-nuptial contracts

for settlement, nor to exempt a hus

band from liabilities for torts com

mitted by his wife.”

The legislature thus recognized a

subsisting liability of the husband for

his wife’s torts, thereby giving a leg

islative construction of the act of 1866,

and expressly providing that such lia

bility should not be impaired or abro

r

l
r

gated by the later enactment of 1869.

I am reluctantly forced to the conclu

sion that in this state husbands must

respond in damages for their wives

unruly tongues, and if they would be

relieved from such thralldom they

must appeal to the legislature and not

to the courts.

II. It is further strenuously insisted

that the language used did not amount

to slander. The language charged to

have been uttered is as follows:

“He has been drunk throughout

Thanksgiving week. He has not re

tired any night during that week other

than in a state of drunkenness. He

has drunken people in his room. He

gets people in his room and makes

them drunk. He was drunk during

the early hours of the morning after

Thanksgiving.”

This in effect charges plaintiff with

having been on a prolonged drunken

debauch. Drunkenness, und'er the

Schefler law, Chapter 13. Laws of

1889, is a crime punishable for the

first ofiense by a fine or imprisonment

and for each subsequent ofiense by

imprisonment only, not commutable

by fine. All public ofienses are in

dictable in this state.—Ch. 107, Sec.

28, Gen. St. 1878. In West vs. Hanra

han, 28 Minn. 285, the Court says:

“In an action of slander, if the words

alleged to have been spoken of the

plaintiff, when taken in their plainest

and most natural sense, and as they

would be ordinarily understood, obvi

ousl import the commission of a

crime punishable by indictment, such

words are actionable per se."——Citing

3 Wis. 623, 15; Wend, 327, and 1

Minn. 156, (Gil. 131.) It necessarily

follows that the language here alleged

to have been used, since it charges

an indictable ofiense, is clearly slan

derous and actionable per se.

But the statute aside, I am of the

opinion that the language referred to

should, in this state at least, be held
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actionable. Whether words are de

famatory or not depends somewhat

upon the sentiment of the community

in which they are uttered. It is true

that in Indiana and Mississippi the

courts have held that it was not a

slander to orally chargea man with

drunkenness. Perhaps in those com

munities and under the circumstances

of those cases such words were not

defamatory. In this state, where the

moral sentiment of the people has

placed upon the statute books such

enlightened legislation as the Schefier

law there can be no doubt that to

orally charge a man with a week’s

drunken debauch is actionable per se,

and if there is no precedent for such a

holding, the time with us, at least,

has come when one should be made.

L. C. Ceulklne, et nl.. vl. fiery A. Spring. at el..eI|d

Chlcegn. St. Pnul, Mlnneepolle end Omaha Ry. C0-1

Gernleheee.

(Dlstrlct Court. St. Louis County. M263.)

GLlIIIIIIIT—

The funds or property of a debtor may

begarnished if found in this state though

the debtor himself is a non-resident; and

the exemption laws of the former state will

govern in the action.

Au-oar: 8:. Krnrr for plalnflfl‘. I‘:-urn & Mcknox

for de£endn.nt.

MOER. J. Upon motion of C. S.

Spring (who appears specially) to dis

miss the action for want of jurisdiction

of this court over either of the defend

ants, and also moves the court to

quash the garnishment issued in this

case.

The facts, briefly stated, are that

the plaintiffs became the creditors of

the defendants while both were resi

dents of the state of Nebraska; that

defendant C. S. Spring is a married

man, the head of a family, and a resi

dent of the state of Nebraska, and

that he is employed by the defendant

garnishee in the state of Nebraska,

and that his wages which are sought

to be garnished in this action are for

labor performed within sixty days

from date of service of garnishee sum

mons herein, and that such wages

under the laws of the state of Ne

braska are exempt from execution.

The garnishee defendant is a rail

way company doing business in the

states of Nebraska and Minnesota and

other states, and has its principal

oflice in the city of St. Paul, Minne

sota. From the record it does not

appear whether plaintiffs are now

residents of this state or of the state

of Nebraska, but for the purposes‘ of

this case, it will be decided upon the

theory that they are still residents of

the state of Nebraska.

The contract of ‘employment be

tween the defentant C. S. Spring

and the garnishee defendant was en

tered into in the state of Nebraska.

and defendant Spring has always been

by defendant garnishee employed in

said state. It does not appear that

any particular place was agreed upon

as to where garnishee should pay de

fendant Spring.

The garnishee defendant has an

swered, admitting an indebtedness to

defendant Spring of something over

two hundred dollars.

No question is raised as to the reg

ularity of the proceedings had in this

case, other than the want of jurisdic

tion in this court, based upon the fact

that the sum due defendant Spring

from the garnishee is by the laws of

the state of Nebraska exempt from

seizure on attachment or execution in

that state, and that ‘this court has,

therefore, no jurisdiction over the

parties or the fund in the hands of

the garnishee due said Spring.

In support of this contention the

moving defendant cites several cases

from Nebraska and from other states.

In determining this question, the first

point to be determined, in my mind,

is the sitns of the debt. The Omaha

Railway Company does business in

both states, and under all the authori
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ties it can hardly admit of question

that the defendant Spring, if he so de

sired, might bring suit against the

Company in this state to recover the

amount due him. This being so, it

follows that for the purpose of at

tachment, a debt has a situs wherever

the debtor can be found. Wherever

the creditor might sue for its recovery,

there it may be attached as his prop

erty, provided the laws of the forum

authorize it.

Harvey vs. Great Northern Ry. Co.,

50 Minn., 405.

The laws of the forum in this case

clearly authorize it.

Secs. 5010, 5012, 5018 Kelley’s Stat

utes. Secs. 164, 166 and 173, Ch. 66,

G. S. 1878.

It would seem to fo1low—it being

conceded that the situs of the debt for

the purpose of bringing suit or at

tachment is at such place as the

debtor can be found—that the motion

of defendant Spring must be de

nied unless the exemption law of the

state of Nebraska is to be given extra

territorial force. Can such effect be

given it ?

It is contended on the part of the

moving defendant that “the exemp

tion laws in force when they (debts)

were contracted will govern as to the

rights of debtor and creditor." The

cases cited in support of this conten

tion do not in my judgment reach the

real point in issue. In DeWitt vs.

Sewing Machine Company, 17 Ne

braska, the court says, following the

language above quoted: “that is, after

a debt is contracted the legislature

cannot diminish the rights of the

creditor nor take from the debtor

property previously exempt to apply

on that particular debt." In Dorring

ton vs. Myers, 11 Neb., 388, the court,

in holding that it “is well settled that

the law in regard to exemption, as

well as that relating to stay of execu

tion, valuation or appraisement laws

in force when a contract is entered

into, becomes the law of such court.”

Passing the question of whether or

not the law is well settled on this

question as to homestead, it does not

follow that if such be the law, that

the extra territorial force will be given

to the exemption laws of a sister

state.

The following authorities hold that

an exemption law of one state has no

efiect in an action brought in another

state.

Boykin vs. Edwards, 21 A1a., 261.

Mooney vs. Union Pacific, 14 N. W.,

343 (Iowa.)

Newall vs. Hayden, 8 Iowa, 140 and

numerous other Iowa cases.

Baltimore & O. Ry. Co., vs. May,

24 Ohio St., 325-347.

Morgan vs. Neville, 74 Pa., 52.

Sock vs. Johnson, 36 Me., 464.

Carson vs. Memphis & C. Ry. Co.

(Sup. Ct. Tenn.),8 L. R. A., 412,

which gives a full and able discussion

of this question.

It having been determined by our

Supreme Court that the situs of the

debt is wherever the defendant may

be found, I think the better reasoning,

as well as the decided weight of au

thority, is against the contention of

this moving defendant, and this mo

tion to dismiss and quash should,

therefore, be dismissed, and it will be

so ordered.
 

In rellocelversllip oi Great Western Manufacturing

Co., insolvent, upon motion ol Receiver to require

John Kennedy to surrender possession oi certain

real estate and personal property of said insolvent

to said receiver.

(District Court. St. Louis County. 10,369.)

P‘ILCI.‘IOI—OOII'l'|ICI.'IIO IIOIIVII

IIIPB—

Where the United States Circuit Court

has appointed a receiver, who, as such,is

in possession of property of the insolvent,

and thereaftera receiver for the same in

solvent is appointed by the District Court

of this state, the proper method for the

latter to test the question asto which of

the receivers is entitled to possession of

property of the insolvent in this state is by

trial of title in the ordinary manner, and
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not by order for the U. S. Receiver to show

cause why he should not turn the property

in his posseuion Over to the District Court

Receiver.

Corron, DIIJILL 8: REYNOLDS for District Court

Receiver. J. L. Wssuaunu, and Rsan & Bnowu

for defendant Kennedy.

After the U. S. Court in Chicago

had appointed a receiver for the prop

erty of the insolvent company to take

charge of all of the insolvent’s prop

erty in Illinois and also in Duluth,

Minnesota, the District Court of St.

Louis Co., upon proper petition, ap

pointed another receiver. The U. S.

receiver, having been appointed first,

had already acquired possession and

assumed control of the manufacturing

plant in Duluth. The District Court

receiver, in order to test the conflict

ing clailns and interests of the two

opposing receivers, obtained an order

from the District Court requiring K.,

the agent of the U. S. receiver, to

appear and show cause why said

manufacturing plant and other prop

erty in Minnesota should not be sur

rendered to the District Court receiver.

MOER, J. In this matter it is

shown by the aflidavits that defendant

Kennedy acquired possession of the

property prior to the initiation of these

proceedings for the appointment of a

receiver in this state. K. claims the

right to the possession of the prop

erty for ne Fowle, who was appointed

receiver of the insolvent in the United

States Circuit Court for the Northern

District of Illinois. It is claimed on

the part of the receiver in this pro

ceeding that Fowle has no title what

ever to the property in controversy;

that the aflidavit filed in this proceed

ing discloses the fact that the claim

of title made by receiver Fowle is

based upon a certain deed of the in

solvent made to said Fowle under an

order of the said U. S. Court and that

such deed (which is set out in the

affidavits) is void upon its face, and

that, being void, this is the proper

proceeding upon the part of this re

ceiver appointed by the state court.

In my judgment it is clearly a ques

tion of title between the parties; and

the defendant Kennedy having ac

quired possession of the property for

Fowle prior to the proceedings having

been begun in the state court, he can

not be summarily ordered to turn over

the property, but is entitled to a trial

and a determination of his rights in

the ordinary manner. So far as this

proceeding is concerned, it is wholly

immaterial, in my judgment, whether

the title of the receiver of the U. S.

Court is good or bad; it cannot be dis

posed of in this manner. For this

reason the order to show cause must

be discharged and the motion denied.

Flrlt National Bank of Chattanooga vs. Alfred Mer

ritt, at nl.

(District Court. St. Louis County.)

LUTIOI 1'0 HI‘! ASIDE IIAUDULIIT _O0I

VIYAI'OIl—LVIIKIII.' OI‘ DBLIVBIY

AID LOOIPIPAIOI OP DIBDB—AI|I|lGA

'.l.'1OI OI’ FRAUD UPOI’ IIPOIKLTIOI

LID III|IIP—

Where the complaint alleges that the

defendant, grantor, conveyed to the

grantees the premises, allegation of deliv

ery and ncceptance of the deeds is unneces

sary.

Facts constituting the fraud alleged upon

information and belief held sufiicient.

Wherethere are several judgment debtors,

in the former action, held unnecessary to

aver that none ofthe defendants had prop

erty out of which judgment could be satis

fied at the time of bringing suit to set aside

the fraudulent conveyances.

McCAIvruzv & Ric! for plaintiff. A. A. Hsnrus 8:

Son for defendants.

Plaintiff recovered judgment against

the defendant Merritt and two others

on a promissory note, July 17th, 1894;

on August 9th, 1894, execution against

said defendants was returned wholly

unsatisfied. October 4th, 1894, plain

tiff commenced this action to set aside

several conveyances of real estate

made by the defendant Merritt to the

other defendants herein, as fraudulent.

Plaintiff, in its complaint, alleged

the recovery of the judgment and the

return of the execution unsatisfied;
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also that the cause of action existed

p‘ii5'i to the alleged fraudulent con

veyances; that the defendant Merritt

executed to the defendant grantees the

several deeds of conveyances (describ

ing them,) and that said deeds con

veyed to the defendants the property

therein described. The complaint

further alleged “that as ‘plaintiff is

informed and believes, the said several

conveyances, and each and all of them,

were made without any consideration,

and for the fraudulent purpose,“ &c.

and that the defendant Merritt has no

other property out of which judgment

can be satisfied.

A demurrer‘ was interposed to the

complaint and argued on the grounds,

1st, that a positive averment of de

livery and acceptance of the deeds was

essential, citing Doerfler v. Schmidt,

30 Pac. Rep. 816; 2nd, that an allega

tion of fraud upon information and

belief is not suflicient, Seidman v.

Geib, ll N. Y. S. 705; 3rd, that plain

tiff must show that at the time of com

mencing suit, none of the defendants

had property out of which judgment

could be satisfied. 72 Ind. 57; 82 Ind.

803; 73 Ind. 472; 73 lnd. 93; 7 Colo. 107.

Plaintifi first contended that execute

imports delivery and acceptance of the

deeds, 1 Bouvier Dict. 622; Anderson’s

Dict. 429; 13 Minn. 154, 164;State v.

Young, 23 Minn. 551, 560, and that to

convey is to transfer title, and hence

implies delivery and acceptance.

Plaintiff, second, distinguished be

tween the allegations of fraud “that

plaintiff is informed and believes that"

&c., and “that as plaintifi is informed

and believes” &c., the former being an

allegation of plaintiff's information

and belief and insufficient, while the

latter is sufiicient. Lucas v. Oliver,

34 Ala. 326; Story’s Eq. P1. 241 n (a);

Wells v. Bridgeport, 30 Conn. 316;

Campbell v. Paris, 71 Ill. 611; 1 Dan

iel's Ch. Pl. 361; Memphis v. Neigh

bors, 51 Miss. 412.

 

Third: That plaintiff need proceed

only to judgment, and in this state it

is not necessary to allege that defend

ants have no other property subject to

execution. Bump on Fraud, Conv.

530 (and cases); Wadsworth v. Schis

selbauer, 32 Minn. 84. In jurisdictions

where legal remedies must be exhausted

before suit to set aside, the issue and

return of an execution unsatisfied is

sufiicient, 2 Beach Eq. Jur. 893; Bump

on Fraud, Conv. 537; 129 Ill. 9; 117 Ill.

477; 130 N. Y. 421; 34 N. E. 148; 4-7 N.

W. Rep. 1132; 13 N. Y. 161; 9 Wend.

548; 15 How. Pr. 4-17; 31 Barb. 390; 32

N. Y. 53; 101 U. S. 688.

The demurrer was overruled.

MOER, J.

T. 0. Hobo vs. Rodney B. Swlh.

(Dlntrlct Court. 5t. Louis County.)

ACTIOI—OOIKIIOIIIII' O!‘

Where the defendant did not usually or

last reside in the county where the action

is brought, the mere handing of the sum

mons to the sheriff with the intent that it

be served, does not constitute the com

mencement of an action within themeaning

of Sec. 14-, Ch. 66, G. S. '78.

jam: Runroaln, for plaintiff. W. B. Pusan, for

defendant.

Plaintiff brought suit against de

fendant to recover under section 24,

Chapter 81, G. S. '78 for excessive

costs and charges in a mortgage fore

closure, asking for treble damages as

provided in said section.

LEWIS, J. The defendant claims

that this action was not commenced

within the year prescribed by Sec. 24,

Ch. 81, G. S. '78. Said section reads

“That the mortgagor. his heirs or

assigns, at any time within one year

after foreclosure may recover," &c.

By foreclosure is meant the comple

tion of the process of foreclosure. The

day of the sale in this case was April

23d, 1892; the year thereafter expired

with the 23d day of April, 1893; but

the Court takes judicial notice that

the 23d day of April, 1893, was a Sun

day, hence under Section 82, Ch. 66, G.

S., the year expired with the 24th.
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The record shows that the complaint

is dated April 22d and filed in the

clerk’s oflice April 24th, 1893. The

summons was dated April 22d and filed

in the clerk’s ofliice on the 25th.

Attached to the summons is the return

of the sheriff to the effect that the

defendant could not be found, and the

return is dated April 25th. An aili

davit and bond in attachment, approved

April 24th, were filed on the 24th. A

writ of attachment was issued on the

same day, and under this writ the

sherifl’, on the 25th, levied upon the

lots covered by the mortgage in ques

tion, and made a return on the writ to

the effect that the defendant could

not be found within the county. This

writ and levy and rt-turn were filed on

the 25th. On the first of May counsel

for plaintifi made an afidavit and

obtained an order for publication of

the summons, and the publication was

commenced the next day. Defendant

answered May 31st.

The question is when was this action

commenced? If on the 24th, then it

was in time. If at a subsequent time

then the plaintiff cannot recover under

Section 24, Ch. 81. Section 13, Ch.

66, G. S., provides that an action is

commenced against a defendant when

a summons is served upon him. Sec

tion 70 of the same chapter provides

that “No natural person is subject to

the jurisdiction of a court of this state

unless he appears in the court or is

found within the state or is served

with process therein, or is a resident

thereof, or has property therein upon

which the plaintiff has acquired a lien

by attachment or garnishment, and

then only to the extent of such prop

erty, except in cases where it is other

wise expressly provided by statute."

Under this section the plaintiff

acquired no lien by his attachment

proceedings, because the levy was not

made within the year. If the action

was not commenced prior to the levy

ing of the writ, the action was com

menced too late. The publication of

the proceedings which followed were

for the purpose of acquiring jurisdic

tion in pursuance of the proceedings

commenced by attachment.

There was no personal service within

the year, and the next question pre

sented is: Was the action commenced

within the year within the meaning

of Sec. 14, Ch. 66? As before noted

the summons was dated April 22d and

filed April 25th with the return of the

sherifi thereon, dated April 25th, to

the efiect that the defendant could not

be found in the county. There is no

proof as to when the summons was

handed to the sheriff. If on the 25th

it was too late. But an action can be

thus "commenced” only in a case

where the defendant usually or last

resided in the county; and again such

attempt shall be followed by the first

publication of the summons, or per

sonal service thereof, within sixty

, days. In this case, there is no evidence

on the question of the residence of the

defendant on the 24th of April when

the summons might have been handed

to the sheriff. We will give the plain
tifi theibenefit of the doubt, and con

cede that the plaintiff gave the sum

mons to the sheriff on the 24th of

April with the intent that it be served

personally on the defendant. On this

question of time I think the presump

tion would be that it was delivered

within the year, and that the burden

is on the defendant to show that it

was delivered later. Section 14 must

be construed with reference to all the

provisions in the chapter wherein it is

found. The publication referred to in

section 14 must refer to section 64.

subdivision 3 of Chapter 66. This sec

tion provides that summons may be

published when the defendant is a

non-resident and has property therein

and the court has jurisdiction of the

subject of the action (as amended
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1881.) The only way to get service

under this division of the section is by

attaching the property of the defend

ant and proceeding to publish the

summons as therein provided. The

summons may also be published

against a resident when he departs

with intent to defraud his creditors,

&c. We are compelled to conclude

that section 14 refers to a case where

the defendant did actually, usually, or

last resided within the county, and it

is a personal service that is meant.

In such case if the defendant cannot

be found within the county then the

summons may be published, if the

facts referred to in subdivision 2 sec

tion 64 apply, and this explains the

reference to publication in section 14.

Hence in this case the burden of proof

was upon the plaintiff to show that at

the time he handed the summons to

the sheriff the usual or last place of

residence of the defendant was within

the county. Having failed to do that

he cannot claim now the benefit of

section 14. The conclusion is that the

action was not commenced within the

year, even though the summons might

have been handed to the sheriff within

the year.

In the Matter ol the Application of the City Comp

troller of the City of Duluth for Judgment for Delin

quent Assessments. Upon Application oi Henry

Dlbblee to Open said Judgment and for leave to

answer same.

(District Court. St. Louis County.)

IIUIIGIILE AlII!IHII‘l'I—

Held, upon the facts in this case, that it

would be an abuse of discretion to open

Judgment.

M. Douonaa for defendant. Psoa Moaais for City

of Duluth.

The city of Duluth through its

Comptroller published the list of de

linquent assessments, and after proper

publication entered judgment against

the lands described in the notice.

This defendant, a non-resident prop

crty holder, made application to have

the judgment opened as to his prop

erty, and for leave to file an answer.

This application was made on affida

vits with a copy of the proposed an

swer setting up various good and meri

torious defenses. The judgment was

entered on February 8th, 1893, and

the property sold and bid in for the

city.

LEWIS, J. I am satisfied it would

be an abuse of discretion of this Court

to open this judgment. The record

shows that the applicant lived in the

city of Chicago; that he had no notice

of the entry of the judgment until

soon before this application was made;

that in 1889 he made inquiries of the

proper authorities of the city of Du

luth to know if there were any taxes

and assessments against his land, and

was told that by making inquiry at

the county treasurer’s ofiice he would

find out all about his taxes and assess

ments; that in 1893 he relied upon

that information and made special in

quiry at the ofiice of the county treas

urer as to whether there were any

special assessments against his prop

erty, and was informed that there were

none; that during the year 1889 he

purchased said land from one Harrison,

of Duluth, and that said Harrison

agreed to keep him posted on any

action that might be taken by the

city afiecting said premises; that some

time thereafter the said Harrison died

and one Hinton looked after the mat

ter of the applicant’s taxes and assess

ments, and that said Hinton paid the

taxes and assessments for the appli

cant during the years 1891 and 1892;

that the applicant in 1891 and 1892

paid the said assessments at the county

treasurer‘s ofiice; that he had no

knowledge or reason to believe that

the said assessments were payable at

any other place than the county treas

urer’s office, or that the law in refer

ence thereto had been changed;that

he made inquiry at the county treas

urer‘s office in 1894 of same person

that he had in 1893 concerning his
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taxes and assessments; and first learned

in May. 1894, of the assessment pro

ceedings and judgment. From the

above statement it appears that no

statement was made directly to the

applicant by any person of the city of

Duluth or the county subsequent to

the year 1889, which, it is claimed,

threw the applicant ofi the track and

caused him to omit looking up the

matter of assessments. It appears

that after that time he entrusted the

matter entirely to the local agents,

Harrison and Hinton. These parties

were on the ground, in the city, and

if they failed to do their duty in ap

plying at the proper oflice to find out

whether there were any assessments

delinquent or due, the applicant is

chargeable with such neglect. No

suflicient ground has been laid to ap

peal to the discretion of the Court. It

appears, however, from the proposed

defense that the petitioner has a good

and valid and meritorious defense by

reasonyof the matters and things set

forth in his objections filed herewith.

Motion denied.

 

Jennie Pugsley vs. J. R. Carey. Adi-n.. et nl.

(District Court. St. Louis County. 9.165.)

ADII’I‘I.'I>LI.'OI'I I L In I— IIIUPPIOIIII

DIIOIIIIIOI—

W. K. Gasron for plaintifi. Cass, \Nu.1.mm\ &

Cass'r|n,Julss SPIICBI for defendants.

LEWIS, J. This is an action

brought to test the validity of an ad

ministrator’s sale of certain real

estate. The intestate who died in

1874 was the owner of an undivided

one-fourth of the NE Z and SW %

of a certain section. The administra

tor made application to sell the real

estate to pay the debts of the estate,

and included among other descriptions

the said land but described it as fol

lows: The undivided half of 320

acres in the proper section. The

proper proceedings were had with this

last description all the way through,

I

except that in the report of sale it was

called the undivided one-fourth of 320

acres, but was confirmed as the un

divided half. All the land included in

the application was sold in one bid to

several different. persons who bid to

gether. The land in controversy was

thereupon deeded to defendant’s intes

tate for a part of the bunch bid.

Held, that the sale was void and in

valid for indefiniteness as nothing in

particular had been sold.

international Trust Company vs. American Loan 6:

Trust Co., W. E. Richardson. Asslgnee of said Co.,

A. B. Chapin. and other stockholders.

(District Court. St. Louis County. 9.703.)

LILIIIJIY OI‘ I1.'OOIIOI|DIII—

There is no individual liability imposed

by statute on stockholders in corporations

organized under the act of March 5, 1883,

which act grovides for the incorporation of

Annuity, afe Deposit and Trust Com

panies. "

Jnms SPIICIR for plulntifl‘. J. L. “'Ali-IBUIN, BILL

sou, Cononox 8: Dlclunsox, Duaysn, DAVII 8:

HOLLIHTBR, Pn.u..xn,Tl-rus 8.: Lrnnrou, and An

aorr & Cnosnv for defendants.

This is an action under chapter 76

of the General Statutes to sequestrate

the property of the defendant com

pany, to appoint a receiver, and to fix

and enforce the individual liability of

the various stockholders. The de

fendants demurred, mainly on the

ground that the complaint did not

state a cause of action, thus raising

the question as to the liability of the

stockholders.

The defendant company was organ

ized under the act of March 5, 1883,

entitled “An act to authorize the or

ganization and incorporation of an

nuity, safe deposit and trust com

panies.” It was claimed by defend

ants that the stockholders of the

company were not subject to any lia

bility under the provisions of either

Article IX or X of the Constitution of

the state. Article IX, subdivision

three, provides merely that the legis

lature, when it passes any general

banking law, shall impose a certain
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double liability upon “the stockhold

ers in any corporation and joint asso

ciation for banking purposes issuing

bank nxtes." Companies organized

under the said law of 1883 had no

authority to issue bank notes and

therefore this section of the constitu

tion is not applicable. Article X im

posesa liability only upon corpora

tions having no banking privileges,

and it was maintained that such a

company as the defendant company

exercises. and under the act of organ

ization is authorized to exercise, many

such privileges. This section does

not apply to corporations exercising

banking privileges, such as are granted

hy the said act of 1883. The act pro

viding for the organization of such

companies places no liability on the

stockholders.

There being no provision in either

the constitution nor the act of 1883,

and there being no applicable provi

sion in the general incorporation act,

it follows that there is no individual

liability of the stockholders. Demur

rers sustained.

ENSIGN.

LEWIS, J. J.

Levi Longfellow. at nl.. vs. Central W. C. T. U. Coffee

House.

(District Court. Hsnnepln County. 61.65:.)

OOIPOIAI'lOI’l—~UOPLl!.I’IlSI‘lPI—

Persons who have incorporated,but \vh0

carry on a business not authorized by the

articles of incorporation, under a different,

though similar name, are liable as copart

ners to those who deal with them under

the latter name and in the business not

authorized by the articles ofincorporation.

P. W. Rain for plaintiff. Sm-rn 8: I-‘Masons for de

fendnnt.

Action was brought against several

persons as copartners; the defense set

up was that the defendants were not

copartners but incorporators, and that

not as a. copartnership, but as a cor

poration they had dealt with plain

tifl's.

The Court found, among other

things, that the plaintiffs had sold to

the defendants certain goods, wares

and merchandise, and that only a por

tion of the price thereof had been

paid; that the defendants were asso

ciated together and doing business

under the name of the Central W. C.

T. U. Cofiee House, and that each of

them had authorized the purchase of

the goods sued for, and ratified their

purchase thereafter. The further

material facts appear in the memo

randum.

JAMISON, J. The foregoing ac

tion was brought by plaintifis against

the defendants as copartners under

the style of Central W. C. T. U. Coffee

House. The sole contention at the

trial of said cause was over the ques

tion of partnership of the defendants.

The evidence disclosed that the cor

poration was organized, the corporate

name being “Central Women’s Tem

perance Union of the City of Minne

apolis;" that the object of said cor

poration as expressed in its articles

was “To arouse the women of the city

of Minneapolis to an active interest in

the temperance cause and to form them

into city or local unions which shall

work to advance temperance senti

mcnt, to secure pledges to total absti

nence, to use all possible means to

ward suppressing the manufacture and

trafiic in spirituous liquors, and to

enter into any Christian work connected

therewith as the Lord may direct."

That shortly after the formation of

said corporation it was concluded at a

meeting thereof, toopen a coffee house,

the purpose being, as expressed, “to

thereby further the cause of temper

ance.” Thereupon a so-called “Cof

fee House Board” was appointed, the

duty of said board being the running

and managing of the coffee house.

Shortly thereafter a building was

leased and the business of conducting

a coffee house commenced. For sev

eral years thereafter business was con

ducted by said board under the title of
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“Central W. C. T. U. Coffee House."

A sign was placed over“ the door and

meal tickets were issued bearing the

name “Central W. C. T. U. Coffee

House, Treasurer.”

The business grew very rapidly, and

the board soon found itself conducting

a restaurant business, where hundreds

were fed daily. The business, so far

as the public was concerned, was a

restaurant business. The business

thus carried on was not authorized by

the articles of incorporation, and was

beyond the power of said corporation.

They were engaged in a busines she

yond the scope of the corporation, and

were conducting the same under a

name difierent from the corporate

name. The evidence shows that the

plaintiff sold the goods without knowl

edge that the business was, in fact,

carried on under the direction of the

corporation, to-wit, the Women's

Christian Temperance Union, and if

the members of the corporation assum

ed a name other than the corporate

name, and thereunder did business not

authorized by the articles of incor

poration, and permitted themselves to

be held out as jointly conducting such

business, and under such circumstances

plaintiffs sold the goods in ques

tion, believing that the said defend

ants were jointly engaged in carrying

on the said business, independently of

the corporation, then defendants under

the law should be held liable to the

plaintiffs. The business undertaken

and carried on by the defendants was

of a partnership character, and the

purpose was such as to suggest the

relation of copartners between those

engaged in it. Therefore plaintiffs are

entitled to judgment.

 

 

with the understanding that the same shall

be assigned to a third person upon payment

of his debt, he cannot institute supple

mentary proceedings on thejudgment,

D.\\r|s. Kanaodo 8: Slvsanlcs for plalntlfT.SnsIl.Il

& Gan. for defendants.

In a former action the defendant

O‘Gorman had obtained a judgment

against the plaintifi Sabin. There

after the said judgment creditor as

signed his judgment to the defendant

Jenks. After this assignment the

defendants Searles & Gail gave notice

of intention to claim an attorney’slien

on the judgment, they having been

the attorneys for the defendant O’Gor

man in the action in which he had

recovered judgment against plaintiff

herein. Thereupon supplementary

proceedings were instituted by said

O‘Gorman (Searles & Gail being his

attorneys in the proceeding) against

the plaintiff herein, and this action

was brought to restrain the defend

ants, and each of them, from continu

ing those proceedings. It further

appeared that the assignment to Jenks

was merely as security for a debt due

from O‘Gorman to Jenks, and upon an

agreement that upon payment of his

debts Jenks was to assign the judg

ment to O’Gorman’s wife.

Held, that an injunction issue

against defendants O‘Gorman and wife,

and Searles & Gail as attorneys of

O‘Gorman in the supplementary pro

ceedings, but the right of Searles &

Gail to foreclose their lien is not af

D. M. Sahln vs. .|. C. 0'(lor|nan. A. T. Janka. Searles

A Gall, ct ll.

(Dlstrlct Court. Washington County.)

lIJ’U'IOIIOI'—LIIl(II'KII"I OP -TUDGZIII

—AIT°lI'II'I LIII.

Where a judgment creditor has assigned

his judgment as collateral security and

fected.

WILLISTON, J.

Sullivan bon ht a goat, for which he paid

$5. Shortly a er he received a tax bill on the

goat of $8. He called on Rafferty, the assess

or, and said: "Why do you tax me $8 on my

goat whenlpaid but $5 for him?" "Well,"

said Rafferty, “I have carefully read what the

statutes say, and it reads: ‘Whoever owns

ropert a- utting on the street shall be taxed

£4 a front foot,’ "—-Shoe and Leather Reporter.

“l am going to call my baby Charles," said

the author, “after Lamb, because he is such a

dear little lamb." “ Oh, I'd call him William

Dean,“ said the friend; “ he Howells so much."

—Ad\-am-e.
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AMENDMENT TO SUPREME COURT

RULES.

 

ORDERED that Rule 9 be and is here

by amended so as to read as follows:

RULE rx.

1. The appellant, or party remov

ing a cause to this Court, shall at

least three days (excluding Sunday)

previous to the argument thereof, file

eight copies—one for each of the

Judges, and one for the Reporter,

Clerk and Librarian, respectively-of

the paper book, his assignment of

errors, points and authorities; and

within the same time the respondent

shall file eight copies of his points

and authorities; any party failing to

do so shall not be entitled to statu

tory costs, in case he prevails.

2. The paper book and briefs must

be printed, and the folios of the paper

book distinctly numbered in the mar

gin. The paper book shall consist of

so much of the return as will clearly

and fully present the questions aris

ing on the review, with the reasons of

the court below for its decision, if any

were filed, also the notice of appeal,

verdict or finding, and judgment, if

there be one.

3. Prefixed to the brief of the

appellant, but stated separately, shall

be an assignment of errors intended

to be urged. Each specification of

error shall be separately, distinctly

and concisely stated, without repeti

tion, and they shall be numbered con

secutively. When the error specified

is that the finding of the court below

or referee is not sustained by the

evidence it shall specify particularly

the finding complained of. No error

not affecting the jurisdiction over the

subject matter will be considered un

less stated in the assignment of errors.

4. The points and authorities of

appellant shall contain a concise

statement of the case so far as neces

sary to present the questions involved,

and shall state separately the several

points relied on for a reversal of the

order or judgment of the court below,

with a list of authorities to be cited in

support of the same.

5. Whenever either the settled case

or the paper book contains any un

necessary, irrelevant or immaterial

matter, and the appellant prevails he

shall not be allowed any disburse

ments for preparing, certifying or

printing such unnecessary matter.

If the settled case contains all the

evidence, but the appellant does not

prevail on any error which required

the bringing up all of the evidence,

but does prevail on an error, which

could have been raised, without the

evidence or by a bill of exceptions, he

shall not be entitled to tax disburse

ments for preparing, certifying or

printing any matter not reasonably

necessary to present the points on

which he prevailed.

The respondent’s objection to the

taxation of disbursements in such

cases shall point out--specifying the

folios——the particular portions of the

record, or paper book, for which he

claims that the appellant is not en

titled to tax disbursements.

Ordered, that the Clerk of this Court

cause this order to be published in at

least two daily newspapers in each of

the cities of St. Paul and Minneapolis

and in at least one daily newspaper in

the city of Duluth, also in the calen

dar of this Court for the next term.

Feb. 9, 1895.

Our Correspondents.

Persons to whom matter for Tn! JOURNAL may

be handed.

J. A. LARIMORE, St. Paul, Minn,

J. A. GALBRAITH, Oneida Block,

Minneapolis, Minn.

Gao. H. SELOVER, Wabasha, Minn.

A. E. DOE, Stillwater, Minn.

M. S. Sauumzas, Rochester, Minn.

W. J. STEVENSON, Duluth, Minn.

A. COFFMAN, St, James, Minn.
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LIABILITY OF’STOCKHOLDERS OF TRUST

COMPANIES.

We are of the opinion that no decis

ion of greater importance has of late

been rendered by our courts than that

in International Trust Co. vs. Ameri

can Loan and Trust Co., reported in

our previous issue, 3 M. L. J. 23. By

subtle, ingenious, and what appears

to us to be sound reasoning, the attor

neys for the stockholders of the insolv

ent American Loan & Trust Co. have

obtained a decision which relieves

their clients of all personal liability

for the debts of the corporation. Per

sonal liability of stockholders, it was

held, must be based upon either

Article IX or X of the Constitution,

and corporations organized under

Ch. 107, G. L. 1883, the act under

which almost all, if not all, Minne

sota trust companies are organized, do

not fall within the kinds of corpora

tions mentioned in either article, and,

therefore, stockholders in such cor

porations are not liable in any amount

for the corporation’s debts. If this

decision should be aflirmed, and we

are of the opinion that it will be, it

will reduce the assets or responsibility

of trust companies organized under

said law from what it has heretofore

been supposed to be by the amount of

their capital stock. This state of

afiairs would seem to demand legisla

tive action. Trust companies are now

favored by law more than is advisable.

Acting as trustees, executors, receiv
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ers, etc., without bond, they have in

their possession millions of dollars of

trust funds for which there is abso

lutely no security but the integrity

and business ability of their oflicers,

and even trust companies will some

times become insolvent.

REVISION OF THE STATUTES.

 

On March 7th the Ell to revise the .

statutes was put on its passage in the

house and passed, after considerable

debate, by a vote of seventy-two in its

favor to seven against it. The bill

provides for the appointment by the

Supreme Court, within thirty days

after the passage of the act, of not

less than three, nor more than five

competent commissioners, to revise

and annotate the general laws of the

state. The commissioners are to have

three hundred copies of their report

printed as soon as their revision is

completed, and furnish one copy to

each member of the legislature that

meets after the revision is ready for

acceptance. Their compensation is

to be fixed by the judges of the Su

preme Court, and the sum of $35,000,

or so much thereof as may be neces

sary, is appropriated to pay such com

pensation, printing, clerk hire and

other necessary expenses. The bill

will undoubtedly pass the senate, and

the profession may hope to possess in

the near future a harmonious and con

sistent body of written law, for

which it will be duly grateful.

INITIATIVE AND REFERENDUM.

The following is a report of Hon. H. W.

Childs, Attorney General, on the initiative and

referendum, given in response to a resolution

of the Senate asking therefor.

To the Honorable, the Legislature of

Minnesota.‘

The very comprehensive resolution

adopted by the Honorable Senate of

1893, requesting the Attorney General

to present to the present Legislature a

 

‘ report upon “The Initiative and Ref

erendum," has imposed upon me a very

exceptional and difficult duty.

The resolution requires in brief that

this report contain:

l. The history of the principle of

“The Initiative and Referendum;"

2. Its workings in Switzerland;

3. How far it could be made appli

cable to existing conditions in this

State; and,

4. What would be the effect of its

adoption uponlegislation in this State

in the way of lessening corporate in

terference therewith and preventing

extravagance and corruption.

I deem it proper at the outset to de

fine in a few words, as accurately as I

may, the two institutions which form

the subject of this report.

As applied to the political affairs of

Switzerland, the Initiative implies

. “that every citizen shall have the

right to propose a measure of law to

his fellow-citizens;" or, as otherwise

defined, it is “the exercise of the

right granted to any single voter or

body of voters to initiate proposals for

the enactment of new laws, or the

alteration or abolition of existing

laws.”

The Referendum, on the other hand,

is understood to imply “that the ma

jority shall actually enact the law by

voting the acceptance or the rejection

of the measure proposed."

Of the Initiative, it will be neces

sary to speak but briefly.

The experience of the Swiss people,

with whom it is now on trial, is not

such as to commend its adoption here

or elsewhere. The canton of Zurich

in Switzerland teaches an instructive

lesson as to the value of the institu

tion. That canton, in point of wealth

and population, is one of the most im

portaut in Switzerland, and enjoys an

experience with the Initiative of

twenty-five years. Although it has

there been frequently resorted to, it has
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rarely resulted in the enactment of

laws, as they have almost invariably

been defeated by the popular vote.

It is said that from 1869, when the

Initiative was first established in the

canton, through 1885, a period all the

more valuable by reason of the careful

statistics covering it, this mode was

resorted to in the submission of eight

een proposed measures. “Four of

them were approved by a majority of

the Council, and of these, two were

ratified by the people, and two re

jected; in one other case the Council

proposed a substitute, which was

adopted; while of the thirteen pro

posals which were disapproved by the

Council, only three were enacted by

the people.”

Obviously, the Initiative is illy

adapted to the formulation of wise

measures of legislation, as it affords

no opportunity for ample discussion,

which is essential to the enactment of

salutary la ws, and “gives no room for

compromi_c and mutual concession be

tween diiferent opinions, which is the

very essence of legislation.” But the

fact that it has been adopted by only

fourteen of the twenty-two cantons of

Switzerland, and in some of them only

in reference to constitutional amend

ments, clearly indicates that it has

not, as yet, demonstrated its useful

ness as an agency of legislation. As

an institution, it is conceded to be

“still in its infancy and requiring de

velopment.”

THE REFERENDUM.

The Referendum is a subject which

merits careful consideration. As a

principle, it is of remote origin and of

wide observance. For many centuries

the Swiss people had in their com

munal meetings and the Landsgemein

den exercised the right of voting

upon questions of local government.

Moreover, it had been a frequent

for the deputies of cantons represented

in the federal Diet to refer all ques

tions acted on by them to the cantonal

councils. This custom became dis

tinguished by the Latin expression

ad rcfere1zdum—-from which the term

Referendum is derived.

As an institution, within the mean

ing of the term as employed in the

resolution, it is very modern and

wholly confined to Switzerland. As

thus regarded, it owes its origin

to the action of the canton of St.

Gallen in 1831, in so framing its

constitution as to require asubmission

of laws to popular vote when demand

ed by a certain number of voters. This

was designed to secure to the people

of the canton a veto power by which

to counteract injudicious legislation.

From St._ Gallen the idea spread to

other cantons, until at last it seems to

have become a deeply rooted institu

tion throughout the Confederation.

Whatever may be said for or against

its adoption by the people of this

country, it must be admitted that it

has grown into great favor with the

people amongwhom it is now in vogue.

It is said by one writer that “the con

servatives, who violently opposed its

introduction, became its earnest sup

porters when they found that it un

doubtedly acted as a drag upon hasty

and radical law-making.”

As now practiced in Switzerland,

the Referendum is of two forms—

faculative, or optional, and obliga

tory. By virtue of the former a law

must be submitted to popular vote

when demanded in writing by the

proper number of voters, while the

other requires the submission of all

laws to such vote without previous de

mand. Notwithstanding the fact that

the obligatory form. has proven the

more expensive of the two in Switzer

land, where a proposed measure is

printed and widely distributed before

custom, under the old Swiss federation, l an election held thereon, it is deemed
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preferable to the other by the best in

formed of Swiss statesmen.

grown into favor for the reason that

it avoids the serious agitation of the

measures always incident to the work

of procuring the signatures requisite

to submission.

In the Swiss Confederation, by

which is meant the federation of the

several cantons of Switzerland, the

obligatory form applies to all amend

ments to the federal constitution;

while the faculative applies to all

laws passed by the federal assembly,

if properly demanded. As to the lat

ter, the demand emanates either from

the voters as individuals, or from the

cantons speaking through their con

stituted authorities. In order that it

may be invoked by popular demand,

30.000 voters must unite in asking for

it. It is said that while in practice it

is seldom, if ever, sought by the can

tons, the people themselves have fre

quently exercised their right to use it.

Out of one hundred and sixty-nine

laws passed by the assembly between

the years 1874 and 1893, the Referen

dum was demanded as to nineteen

of them; of which number six were

ratified and thirteen rejected at the

polls.

The cantons, without exception, like

the Confederation, require submission

of all questions affecting their consti

tutions; but they are widely apart in

its applicability to ordinary legisla

tion. One is still governed by a repre

sentative legislature; two others re

strict its use to financial measures; “in

others it is optional with the people

who sometimes demand it, but oftener

do not; in others it is obligatory in

connection with the passage of every

law."

It would, in my judgment, be at

variance with the truth to deny that

the Referendum, as applied to the

affairs of the Swiss people, has proven

a wise and salutary institution. A

It has

consensus of the expressed views of

those wh_o have most thoroughly

studied its workings among that people

admits of no other conclusion. Serv

ing, as already suggested, as a drag

upon has‘ty and radical legislation, it

has elicited the concession of its

enemies that its employment in that

country has been attended with econ

omy in all departments of the public

service.

Before discussing the applicability

of the Referendum to the conditionsof

this country, and especially to this

State, I deem it well to call attention

to the conditions under which it is

maintained in Switzerland.

The geographical area of that

country is 15,802 square miles, or

scarcely one-fifth that of Minnesota.

Thirty per cent of its territory consists

of glaciers, water-sheds and unpro

ductive mountains, and eighteen per

cent is covered with forests. Its pro

ductive territory is therefore but

slightly in excess of 8,000 square

miles, or one-tenth the area of this

State. Notwithstanding its limited

territory, it has a population of 3,000,

000, or quite double that of our own.

More than 400,000 of the Swiss people

reside in cities having a population of

20,000 and upwards.

In material progress and the general

difiusion of knowledge, the people of

Switzerland take high rank as the

facts hereinafter stated abundantly in

dicate. Notwithstanding the broken

character of their country, they have

in operation 2,000 miles of well equip

ped railroads, which, although under

private ownership, are subject to rig

orous public supervision, both as to

construction and operation. They are

also served with an extensive and

adequate system of telegraph, which

is likewise under close public super

vision. The postal service has at

tained a high degree of economic and

efficient management. No country,
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it is safe to say, is better served in

this respect than Switzerland.

The Swiss people are pre-eminently

an educated people. They lead the

world in the minimum of illiteracy, as

the percentage is lower there than

anywhere else. That country has for

years been committed to a policy of

free, thorough and compulsory prim

ary education, and maintains four

great and influential universities,

which yearly attract the attendance of

large numbers of foreign students. It

ranks, moreover, with this country “at

the head of the statistical list for the

world" as to the number of newspapers

and periodicals proportionate to popu

lation.

It is a country of small land owners.

Its large rural population. with so

limited an area of agricultural lands,

could not result otherwise among a

free and enlightened people, than in

a very great number of small holdings.

Swiss lands are freehold, and their

subdivision has been carried to such

an extent that an ordinary holding is

barely suflicient for the maintenance

of the family which occupies it.

While the homogeneity of that

people may be more marked than that

of the people of Minnesota, yet it is

interesting to note the range of na

tional types of the former as indicated

by the languages spoken among them.

In such respect they may be divided

as follows: German, 2,092,000; French,

637,000; Italian, 165,000; Romansch,

30,000.

But enough has already been shown

illustrative of Swiss character and in

stitutions to disabuse every thought

ful mind of the belief that the con

ditions alfecting that people are so

radically different from our own as to

necessitate radically difierent forms

of government. Every candid and

thorough observer of the people and

affairs of both Switzerland and this

country will claim no superiority of

 

the latter over the former, either in

point of morals, general education, or

sound views of government. II. is no

disparagement of our own excellent

institutions to say that we can profit

much from a study of those of the

other country.

It may be said in answer to the reso

lution that the principle of the Refer

endum is, to a large extent, adaptable

to American institutions. This con

clusion is in fact demonstrated by

what has already spontaneously taken

place among us. That principle has

frequently been applied during the

growth of our system of written law.

Whenever a constitution is adopted or

amended, or a statute submitted for

ratification to popular vote, the prin

ciple of the Swiss Referendum is em

ployed. It does not, however, follow

that we should now, if ever, adopt

that institution in the form in which

it is known and applied in Switzer

land.

We are as yet a young State, and

passing through a formative period in

legislation. The ‘work which will

necessarily engage our legislatures in

the immediate future will be the re

vision of the great mass of statute law

already enacted, much of which is

crude, ill-advised, replete with incon

gruities, temporizing and experi

mental. While it is not to be pre

sumed that all or the greater part of

the statutes which might be passed

‘with the Referendum in force would

be submitted to popular vote, yet in

view of the great volume of legisla

tion which awaits us, there would be

too many such submissions demanded

to warrant proper consideration at the

hands of the voting public.

In Switzerland the importance of.

intelligent action on the part of the

voter is properly recognized, and pro

vision is therefore made to furnish

him, although at great expense, with

desirable information emanating from
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ofiicial sources. But the Assembly of

that country during the nineteen years

immediately following 1874 passed

only 169 laws, while the Legislature

of this State during its last session

passed no less than 241. This naked

statement in comparison of the extent

of the legislation of the two countries

suggests the practical ditficulties in

the way of an immediate adoption of

the Referendum.

Now that we have done with the

great evil of special legislation and

entered upon an era of greater de

liberation in the enactment of general

laws, we shall rapidly approach the

time when the labor of the legislator

will be comparatively light. Until

that time shall have arrived, and it

may be no distant day, the Referendum

would, in my judgment, prove an ex

pensive and injudicious institution.

Those who now advise its immediate

adoption, urge that it would serve as

a check upon the growth of corpo

rate influence and monopolistic privi

leges. I will not controvert such con

tention, as I fully concur therein; but

however salutary in such regard, it

would, I fear, if immediately adopted,

give birth to greater evils than those

it might suppress.

In thus expressing myself, I recog

nize the fact that I may not have

properly estimated the effect of the

Referendum upon the action of a legis

lature. I incline to the view that it

would tend to fewer enactments; but

whether it would beget greater care

and deliberation upon the members of

that body, or the reverse, may be a

debatable question.

Respectfully submitted,

H. W. Cm1.1>s.

January 28, 1895.

" Will you be mine?" asked young Mr. Short

of Miss Scadds.

“Your gold mine, do you mean?" was the

girl's unfeeliug reply.—Ex.

AMERICAN SUGAR REFININCI COFIPANY.

Trusts—The Act of Congress of I890

Against Flonopolles Construed.

The Supreme Court has affirmed the

decisions of the Circuit Court and Cir

cuit Court of Appeals in dismissing

the bill against the American Sugar

Refining Company as being an unlaw

ful combination in restraint of trade,

contrary to the provisions of the Act

of 1890.

The Court does not consider the

question of whether the company has,

in fact, by the acts set out in the bill,

obtained a monopoly of refining sugar

material, but bases its decision upon

the fact that the business of the com

pany, primarily, is a manufacturing

business; that commerce, interstate or

international, is merely incidental or

auxiliary to its main business, that

the product of its manufacture, or a

portion thereof, may never become a

subject of interstate or international

commerce, and that, therefore, the

company is not subject to congres

sional control. The opinion was

rendered by Chief Justice Fuller, and

is in part, as follows:

The fundamental question is whether, eon

ceding that the existence of a monopoly in

manufacture is established by the evidence,

that monopoly can be directly suppressed

under the net of Congress in the mode at

tempted by this bill.

It can not be denied that the

to protect the lives, health an property of its

citizens,and to preserve good order and the pub

lic mo_rals,"the power to govern men and things

within the limits ofits dominion," is a ower

originnlly and always bi-longing to the totes.

not surrendered by them to the general govern

ment, nor directly restrained by the Constitu

tion of the United States, and essentially ex

clusive. The relief of the citizens of each State

from the burden of monopoly and the evils re

sulting from the restraint of trade among such

citizens was left with the States to deal with,

and this court has recognized their possession

of that power even to the extent of holding

that an employment or business carried on by

private individuals, when it becomes a matter

of such public interest and importance as to

create a common charge or burden upon the

citizen, in other words, when it becomes a

practical monopoly, to which the citizen is

compelled to resort and by means of which s

wer of nState
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tribute can be exacted from the community, is

subject to regulation by State legislative

power.

On the other hand, the power of Congress to

regulate commerce among the several States is

also exclusive. The Constitution does not ro

vide that interstate commerce hall befrce, ut,

by the grant of this exclusive powerto regulate

it, it was lefl: free except as Congress might im

pose restraints. Therefore it has been deter

mined that the failure of Congress to exercise

this exclusive power in any case is an expres

sion of its will that the subject shall be free

from restrictions or impositions u on it by thc

several States, and if a law passe by a State

in the exercise of its acknowledged powers

comes into conflict with thatwill,the Congress

and the State can not occupy the position of

equal opposing sovcreignties, because the Con

stitution declares its supremacy and that of

the laws passed in pursuance thereof; and that

which is not su reme must yield to that which

is supreme. “ ommerce, undoubtedly, is traf

fic," said Chief justice Marshall, "but it is

something more; it is intercourse. it describes

the commercial intercourse between nations

and parts ofnations in all its branches, and is

regulated by prescribing rules for carrying on

that intercourse." That which belongs to

commerce is within the jurisdiction of the

United States. but that which does not belong

to commerce is within the jurisdiction of the

police power of the State: Gibbon v. Ogden,

9 Wheat. 1, 210; Brown v. Maryland, 12

Wheat. 419, 4.4-8; The License Cases,5 How.

599; Mobile v. Kimball, 102 U. S. 691; Bow

man v. Railway Co., 125 U. S. 465; Leisy v.

Hardin, 135 U. S. 100; Inre Rahrer, 14-0 U.

S. 54-5. 555.

The argument is that the power to control

the manufacture of refined sugar isa monopoly

overa necessary of life, to the enjoyment of

which by a large part of the population of the

United States interstate commerce is indispen

sable, and that, therefore, the general govern

ment iu the exercise of the power to regulate

commerce may repress such monopoly directly

and set aside the instruments which have

created it. But this argument can not be con

fined to necessaries oflife merely, and must in

clude all articles of general consumption.

Doubtless the power to control the manufac

ture ofa given thing involves in a certain sense

the control of its disposition, but this is a

secondary and not the primary sense; and

although thl exercise of that power may result

in bringing the operation of commerce into

lay, it does not control it, and affects it onl

incidentallyandindirectly. Commercesuccee I

to manufacture, and is not a part of it. The

power to regulate commerce is the power to

prescribe the rule by which commerce shall be

governed, and is a power independent_of the

power to suppress monopoly. But it may

operate in repression of monopoly whenever

that comes within the rules by which commerce

is governed or whenever the transaction is

itselfa monopoly of commerce. ' ' "

It will be perceived how far-reaching the

proposition is that the power ofdealing with a

monopoly directly may be exercised bv the

general government whenever interstate or

international commerce may be ultimately

affected. The regulation of commerce applies

 

to the subjects ofcommerce and not to matters

of internal police. Contracts to buy, sell or

exchange goods to be transported among the

several States, the transportation and its in

strumentalitics, and articles bought. sold or

exchanged for the purposes of such transit

among the States,or put in the way of transit,

may be regulated, but this is because they

form part of interstate trade or commerce.

The fact that an article is manufactured for

export to another State,does not ofitselfmake

it an article of interstate commerce, and the

intent ofthe manufacturer docs not determine

the time when the article or product passes

from the control of the State and belongs to

commerce. ' " '

Contracts, combinations or conspiracies to

control domestic enterprise in manufacture,

agriculture, mining, production in all its forms,

or to raise or lower prices or wages, might un

questionably tend to restrain external as well

as domestic trade, but the restraint would be

an indirect result, however inevitable and

whatever its extent, and such result would not

necessarily determine theobject of the contract,

combination or conspiracy.

Again, all the authorities a that in order

to vitiate a contract or com ination it is not

essential that its result should be a complete

monopoly; it is suflicient if it really tends to

that end and to deprive the public of the ad

vantages which flow from free competition.

Slight reflection will show that if the national

power extends to all contracts and combina

tions in manufacture, agriculture, mining and

other productive industries, whose ultimate

result may afl'cct external commerce, compara

tively little of business operations and affairs

would be left for State control.

It was in the light of well settled principles

that the act of July 2, 1890, was framed.

Congress did not attempt thereby to assert the

power to deal with monopoly directl as such;

or to limit and restrict the rights o corpora

tions created by theStates or the citizens of the

States in the acquisition, control, or disposition

of property; or to re ulate or prescribe the

price or prices at whic such property or the

products thereof should be sold; or to make

criminal the acts of persons in the acquisition

and control of property which the Slates of

their residence or creation sanctioned or per

mitted. Aside from the provisions applicable

where Congress might exercise municipal

power, what the law struck at was combina

tions, contracts and conspiracies to monopo

lize trade and commerce among the several

States or with foreign nations; but the con

tracts and acts of the defendants related ex

clusively to the acquisition of the Philadelphia

refineries and the business of sugar refining in

Pennsylvania, and bore no direct relation to

commerce between the States or with foreign

nations. The ob'ect was manifestly private

gain in the manu acture of the commodity, but

not through the controlof interstate or foreign

commerce. It is true that the biil alleged that

the products of these refineries were sold and

distributed among the several States, and that

all the companies were engaged in trade or

commerce with the severa States and with

foreign nations; but this was no more than to

say that trade and commerce served manufac

ture to fulfill its function.
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Sugar was refined for sale, and sales were

probably made at Philadelphia for consump

tion, and undoubtedly for resale by the first

purchasers throughout Pennsylvania and

other States, and refined sugar was also for

warded by the companies to other States for

sale. Nevertheless it does not follow that an

attempt to monopolize. or the actual monop

oly of, the manufacture was an attempt,

whether executory or consummated. to mo

nopolize commerce, even though, in ordertodis

pose of the product, the instrumentality of

commerce was necessarily invoked. There was

nothing in the proofs to indicate any intention

to put a restraint upon trade or commerce,

and the fact, as we have seen, that trade or

commerce might be indirectly affected was not

enough to entitlecomplainants to a decree. The

subject matter of the sale was shares of manu

facturing stock, and the relief sought was the

surrender of property which had already

passed and the suppression of the alleged mo

nopoly in manufacture by therestoration of the

status qua before the transfers. yet the act of

Congress only authorized the Circuit Courts to

proceed by way of preventing and restraining

violations of the act in respect of contracts.

combinations or conspiracies in restraint of in

terstate or international trade or commerce.

A lengthy and strenuous dissenting

opinion was filed by Justice Harlan, in

which he forcibly combats the con

struction placed upon the act by the

majority of the court.

THE PORTRAIT.

ON. D. B. SEARLE, the subject

of this sketch, was born in Frank

linville, New York, June 4th, 1846,

and graduated in the high school and

academy of his native town. Served

in the rebellion of 1861 in Co. I, 64th N.

Y. infantry about two years; was

afterwards appointed to a clerkship in

the war department at Washington,

which he filled till 1866. He grad

uated in the Columbia law college at

Washington in 1868; came to Minne

sota in 1871 and entered upon the

practice of the law at St. Cloud, with

Hon. E. O. Hamlin, the firm being

Hamlin & Searle, where he has ever

since resided. He served as city

attorney of St. Cloud for six years,

county attorney of Stearns county for

two years and U. S. district attorney

under President Arthur‘s administra

tion from April, 1882, till December,

1885, when he resigned. He wasa

member of the Republican State Cen

tral Committee in 1886 and 1887, and

took an active part in the national

campaign of 1884, and in the state in

1886. Was appointed judge of the

Seventh Judicial District November

14th, 1887, by Gov. McGill and was

elected to that ofiice without opposi

tion in the fall of 1888, being indorsed

by all parties and the entire bar of the

district. He was re-elected without

opposition at the last election. Judge

Searle wasa candidate for congress

from the Sixth Congressional District

in the fall of 1892 and, although de

feated by a small majority, he ran

ahead of the state and national ticket

in the district about one thousand

votes.

Judge Searle has always been a con

sistent republican but is equally pop

ular with all political parties. He has

a well trained judicial mind, quick to

see and grasp the important questions

involved in a case. He listens patiently

to the arguments of counsel and his

decisions are prompt and to the point.

 

REVIEWS.

American Probate Law and Practice, by

Frank S. Rice. Published by Matthew Bender,

Albany, N. Y. 786 pages. Price $6.50 net.

This book is by the author of Rice

on Civil and Criminal Evidence, a

work of exceptional value which has

received the endorsement of the pro

fession with the greatest unaminity.

The present work was a diflicult un

dertaking because the field is a new

one and because probate law and

practice are so largely matters of

statute that it is not easy to finda

thread of general theory around which

to collate decisions, and because the

decisions themselves very frequently

have only a local applicability. More

than two hundred pages are devoted

to printing in full the New York and

California statutes on the subject.
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The rest of the book contains a gen

eral discussion of pertinent topics ar

ranged somewhat after the method of

the author's books on evidence already

referred to. That is to say, the cases

are not quoted in foot notes, after the

conventional fashion, but are included

in the body of the text, and in many

instances are quoted in ipsis verbis, so

that the necessity of a reference to the

report is obviated. For Minnesota

practitioners the work will supplement

Gary's book, which was written with

special reference to our probate code,

and in general puts into the hands of

the practitioner a large amount of

helpful material conveniently arranged

and classified.

LITERARY mores,

The Review of Reviews for March

is on our table, and is as interesting

as ever. The subjects treated are too

numerous to mention. The character

sketches of Francesco Crispi and Lord

Randolph Churchill are both excellent.

The description of electric street rail

ways in Budapest will indeed be an

object lesson to many Minnesotans

who think that there are no electric

street railways worthy of the name

outside her large cities.

T T T

The March Atlantic contains, as

always, many interesting articles.

The ideas of H. Sidney Everett on

Immigration and Naturalization are

unquestionably sound, and it would be

well if they were einbodied in federal

legislation. “Gridou’s Pity” gives

promise of being an interesting short

story of the French Revolution. “The

Secret of the Roman Orac1es” explains,

ingeniously, and apparently correctly,

how some of the oracular responses

were obtained. In “A Point of De

parture,” in the contributors’ club, is

given an account of what one who has

the faculty of observing may see even

 

in what is to many so uninteresting a

place as the St. Paul Union Depot.

“A Pupil of Hypatia,” “Some Words

on the Ethics of Co-operative Produc

tion” by J. M. Ludlow, and, indeed,

everything in the number will well

repay perusal.
 

H. T. Nlppert vs. J. 0. Sllvls.

(Munlclpnl Court. City of 51. Paul.)

IUITIOI OP I'll PIAOI—J"UIIIDIOIIOI'-—

PLACE I03 LIIWIIIIG.

A Jnstice of the Peace loses jurisdiction,

if, at the time and place when and where

the defendant is summoned to answer, he,

the Justice, is not present.

A. J. Dunlosn for plalntifl',]ol:|n A. Larhnore for de

feudnnt.

The summons required the defend

ant to appear before the justice issu

ing the same at his oflice, No. 89

South Robert street, in the City of St.

Paul, at a certain hour. At the time and

place in the summons mentioned the de

fendant appeared,waited one hour, but

neither the justice nor the plaintiff ap

peared. Between the day of issuing the

summons and the return day the justice

had removed his otfice to No. 85 South

Robert street in said city, and had

caused notice of that fact to be posted

at his former oflice. The defendant

thereupon went to No. 85 South Rob

ert street and appeared specially and

moved for a dismissal of the said

action, and objected to any proceed

ing being had therein, on the ground

that at the time and place mentioned

in the summons he had appeared and

that he had waited there one hour,

that neither the plaintifi nor the jus

tice appeared, and that thereby the

justice had lost the jurisdiction ac

quired by the service of the summons.

The motion was denied by the justice,

but being seasonably renewed on ap

peal the action was dismissed.

ORR, J.

" It is in evidence," said thejudge, “that the

prisoner beat his wife."

"Hardly, your honor," replied the prisoner,

"I am but a frail mun, and I have always said

that my wife was hard to beat."—Ex.
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The Nntlonsl Gersn American Bunk. Plslntlfl. Ind

5. Russel Smith. lntervenor. vs. St. Anthony Pnrk

North Real Estate Improvement (Lo.

(Dlstrlct Court. Rlmsey County. 55:14.)

IIOIIVIBI—OOXPIIIIOY 0I—IIGIl.'I OI

UIIDXI-‘Oll

The creditors ofan insolvent co ration

are entitled to :1 receiver who wil handle

the assets of the corporation, including the

liability of stockholders, in their immedi

ate interests, and realize therefrom sufli

cient to pay theirclaimsinthequickest pos

sible way, untrammeled by considerations

as to how action to this end may affect the

stockholders and subject them to loss.

Therefore a stockholder and an oficer ofa

corporation, prior to its insolvency, is in~

competent to act as receiver if objection be

made.

Application was made by one S.

Russell Smith for the removal of Gus

tav Willius as receiver of the St.

Anthony Park North Real Estate Im

provement Co., an insolvent corpora

tion. It appeared, among other

things, that the receiver was the pres

ident and a director of the insolvent

company for some time prior to his ap

pointment as receiver; that he is a

stockholder of the company, and, as

such, subject to liabilty to pay the

debts thereof, if its assets should prove

insufiicient; that he holds ajudgment

against the insolvent company, which

he insists upon as a preferred claim;

that he is interested in another cor

poration which also claims to be a

preferred creditor of the insolvent,

and that he, as president of the insolv

ent company, permitted such prefer

ence to be obtained.

It was claimed that the company

had a defense to the claim of the mov

 

 

ing creditor, which claim was evi

denced by notes, on a part of which

judgment had been obtained and part

of which were not mature, but all of

which were given as a part of one

transaction.

T. R. Palmer and W. '1‘. McMurran

for petitioner: A receiver is defined to

be an indifferent person between the

parties, appointed by the court, and on

behalf of all parties and not of the com

plainant or of the defendant only, to

receive the thing or property in liti

gation pending the suit.

Baker vs. Administrator, 32 Ill. 79.

A receiver should be impartial be

tween the parties; consequently a

party to the cause should not be ap

pointed receiver.

Bolles vs. Dufi‘, 54 Barb. 215. Young

vs. Rollins, 12 Am. & Eng. R. cases,

455. Lupton vs. Stevenson, Irish Eq.

484.

In proceedings against an insolvent

corporation a person connected with

the management will not be appointed,

Freeholders vs. State Bank, 28 N. J.

Eq., 166. McCullough vs. Merchants

Loan Co., 2‘) N. J. Eq., 217. Buck vs.

Ins. Co., 4 Hughes (U. S. C. C.), 415.

Kiefcr vs. Elev. R., 9 Abb. N. C., 166

180. In re Mast, Buford & Burwell Co.,

59 N. W., (Minn.) 1044.

Henry B. Wenzell, for receiver:

Opposition by Mr. Willius, as a share

holder, to the claim of Smith as now

exhibited is not incompatible with the
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duty of the receiver, as an officer of

this court, to administer theinsolvent

estate. The action against the stock

holders upon their double liability is

brought, not by the receiver, but by

the creditor.

G. S. 1878, Ch. 76, Sec. 17.

Johnson vs. Fischer, 30 Minn. 176.

Where the claim contested is that of

a person alleged to have perpetrated a

fraud upon the corporation, a person

interested against the accused is an

eminently proper person to be a re

ceiver. Shirwald vs. Lewis, 8 Fed.

878. This is not an application for

the appointment of a receiver, but for

his removal, and the fact that the

counsel for complainant had acted as

counsel for the receiver is not sulfi

cient grounds for his removal unless

the employment was “perverse and

collusive.”

Bank vs. Schermerhorn, 1 Clark's

Ch. 256.

In re Mast, Buford & Burwell Co. is

not'similar to the case at bar. There

the assignee was a confidential eni

ploye of the insolvent corporation,

and was cognizant of and did not at

tempt to set aside fraudulent prefer

ences; his attorney was the attorney

for the insolvent; his compensation

was guaranteed by the president of the

insolvent; and he had entered into

engagements incompatible with his

duties as assignee.

OTIS, J. This action has been

heard and submitted upon an applica

tion made by S. Russell Smith, claim

ing to be a large creditor of defend

ant corporation, for an order removing

Gustav Willius as receiver and ap

pointing some other suitable person

in his stead.

It is not claimed that the present re

ceiver is not entirely honest and com

petent, or that under ordinary con

ditions and circumstances he would

not be eminently qualified for such

oflice, but the ground for his removal

is based upon the fact that his inter

ests in regard to the matter here in

litigation, and to be litigated, must

necessarily conflict with his duties as

receiver, whereby he would necessar

ily be strongly tempted to disregard

the duties he owes to creditors, and

that no one, however upright and

competent, likely to be subjected to

such temptation, should be retained in

such oflice.

While the aflidavits and briefs for

and against the application are vol

uminous and exhaustive, and the oral

arguments made upon the hearing

were able and comprehensive, as it

seems to me, the facts which must con

trol the decision are few and simple

and uncontroverted.

The present receiver and his at

torney were for a considerable time

president and attorney of the defend

ent corporation prior and down to the

beginning of this action. At their in

stance a prior action was brought

against the corporation in which Mr.

Willius was appointed a receiver of its

assets, and this proving abortive, they

caused this action to be brought ; the

attorney of the corporation prepared

all papers therein for both parties

thereto and, without notice to credi

tors, procured the appointment of the

president of the defendant corpora

tion, Mr. Willius, as receiver herein.

It appears that with this corporation

there is what is known as a stock

holder’s double liability. In actions of

this kind, under such circumstances,

when the same is brought in the inter

ests of creditors, it is customary and

desirable to join such stockholders as

defendants in the first instance, that

this liability may be resorted to in

case of deficiency of assets and there

by avoid the necessity of instituting

other proceedings to this end. They

were not joined as defendents in this

suit though it was already in the in
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terests of creditors that this should

have been done. Later when this

petitioning creditor applied for leave

to file an intervening complaint, mak

ing such stockholders parties, this re

ceiver, who happened to be a large

stockholder, vigorously resisted the

application and has appealed to the

Supreme Court from the order grant

ing the same, his attorney, as receiver,

acting for him in his resistance, as

stockholder, of such application. More

over, the extent of his holding of stock

is in issue and must be judicially de

termined as well also as that of other

stockholders, and to this end all the

recordsand proceedings of the corpo

ration should be open to creditors. Mr.

Willius, himself, claims to be a pre

ferred creditor by virtue of a judg

ment, which, as president, he suffered

to be taken against the corporation

shortly prior to the commencement of

this suit, and not unlikely the plaintiff

bank of which Mr. Willius is vice

president and a stockholder, may in

like manner by reason of its prior

judgment on which this action is pred

icated, claim that it is entitled to a pre

ference as to the proceeds realized from

sales of real estate on which its judg

ment so became a lien; and substan

tially all the property of the defendant

corporation consists of equities in real

estate encumbered by such liens. It

is a notorious fact that real estate

values are just now greatly depressed

and a large stockholder would natur

ally be inclined to postpone sales

thereof for better times, in hopes that

he not only might be relieved from

personal liability, but that something ‘

might be saved for his stock. This.

however, is a purely private corpora

tion and the public has no interest in

its continued existence. In such case,

the only question for the court to con

sider is how creditors may in the

quickest possible way procure payment

of their claims, equally and ratablv.

and to the fullest extent. Their in

terests alone, and not that of stock

holders, must receive first considera

tion, and whenever a sale of the assets,

with what may be realized from the

liability of stockholders, will pay their

claims, then such sales must be had,

and they are not to be postponed for

better markets simply to relieve the

stockholders from liabilities and enable

them to save something out of their

stock. An action of this kind cannot

be used as a club to stand off creditors

for the benefit of stockholders. What

they are entitled to is a receiver who

will handle the assets of this corpora

tion, including the liability of stock

holders, in their immediate interests

and realize therefrom sufficient to pay

their claims in the quickest possible

way, untrammeled by considerations

as to how action to this end may affect

the stockholders and to subject them

to loss. If immediate sales will pay

the debt, then such sales should be

made, though attended by loss to the

stockholders, which by delay might

perhaps be averted. The rights of

creditors are paramount.

The foregoing facts and considera

tions would indicate that Mr. Willius’

action down to the present time has

not been altogether in the interests of

creditors, or the action which one hav

ing the interest of creditors only at

heart would have taken, and they also

show that his interest as a resisting

stockholder, as a confessedly large

stockholder interested in saving some

thing on the stock, as one claiming to

be a preferred creditor, and as the

vice-president of and stockholder in

this plaintiff bank claiming to be

another preferred creditor, may not

unlikely conflict with his duties as re

ceiver for the benefit of creditors at

large. As was said in re Mast, Buford

& Burwell Company, 59 N. W. Rep.,

1044, “That this assignee (receiver)

is aman of honesty and integrity is
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not disputed ; but he might have to be

aman of the greatest firmness and

most heroic moral courage to be able

to do his whole duty under the cir

cumstances of this case.”

It is argued that the record shows

that others besides the petitioning

creditor are interested in the claim

represented by him. That he hasa

direct personal interest therein can

not be gainsaid, while it may be

proper and necessary that others inter

ested with him should become parties

to the suit before final adjudication

thereon.

It is also urged that there is a good

defense to this claim, In view of the

fact that the claim was established

against the defendant corporation

after a protracted trial and vigorous

resistance by this receiver and his

counsel, then acting in their capacity

as president and counsel of the cor

poration, aided by other counsel of

unquestioned integrity and ability, it

is fairly to be presumed at least that

the claim is well bottomed. Mr.

Willius as a stockholder may perhaps

further resist the allowance of this

claim, but it may well be doubted

whether the receiver should employ

counsel to this end and charge the ex

pense thereof to the trust estate. It

is true that only one creditor asks for

a change of receivers, but when it is

remembered that his claim in amount

greatly exceeds all other unsecured

claims combined, he certainlv has a

standing in court and a greater inter

est to be protected than any or all of

the other creditors. "

It follows that the application must

be granted, and counsel for petition

ing creditor may prepare the proper

order and present the same to the court

at its next special term, December

15, 1894, at which time the court will

receive suggestions from all interested

parties as to who shall be so appointed

and what bond shall be required.

James R. Thorpe. at sI., vs. Benjamin P. Hanscom,

It. sl.

(District Court, Hennepln County, 6|.561.)

IIILII PIIIOI8-OOIIBLCII OI'-GU'LlD

ILIBIIP 0!-I0'l.'IOI.

The contracts of insane persons under

guardianship are not void, but voidable,

but the letters of guardianship are prima

facie evidence of insanity.

When the fact of insanity is established,

parties who have dealt with the insane per

son are entitled to show that they dealt in

good faith, without knowledge of the fact

of his incapacity, and that they received no

inequitable advantage; and thereupon they

are entitled to be placed in statu quo before

the insane person, or his representative,

will be entitled to arecision of the contract.

Woons 8: Kmoulm for plaintiffs. Louis A. Rana for

defendants.

Action was brought upon certain

promissory notes secured by mortgage.

The defendant, Benjamin F. Hans

com, was, at the time of the execution

of the notes sued, under guardian

ship as being an insane person, the

defendant Brown, being such guard

ian. Defendants demurred on the

ground that the complaint did not

state facts sufiicient to constitute a

cause of action.

ELLIOTT, J. The defendant, Ben

jamin F. Hanscom, demurs to the

plaintifis’ complaint on the ground

that it does not state facts sufficient to

constitute a cause of action, because it

appears on the face of the complaint

that at the time of the execution of the

note and mortgage in question, Ben

jamin F. Hanscom was under guard

ianship. His counsel strenuously con

tends that the contract of a person

who has been declared insane by the

Probate Court and placed under guard

ianship is void, not merely voidable;

and this raises the first and principal

question to be determined upon this

demurrer.

Certain of the states have statutes

providing that such contracts are void.

Such was the statutory law in Minne

sota prior to 1889, and has been the

law since April 17th, 1893. Sec. 11,

Chap, 59, G. S. 1878, was as follows:

“The county commissioner, or the
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petitioner, may, as soon as the notice

mentionedin section nine of this chap

ter shall have been given to the per

son proposed to be put under guardian

ship, cause a copy of the application

or petition, and of the notice and proof

of service of such notice on the person

to be served therewith, to be filed in

the office of the Register of Deeds of

the county, and recorded therein; and

if the guardian or guardians shall be

appointed on such application or peti

tion, all contracts, except for neces

saries, and all gifts, sales, or transfers

of real or personal estate made by .the

person put under guardianship, after

the filing of such papers in the olfice

of Register of Deeds, and before the

termination of the guardianship, shall

be void." The present statute pro

vides the method for the termination

of such guardianship.

Sections 8, 9, l0 and 12 of Chap. S9

were re-enacted in sections 142, 143,

144 and 145 Of Chap. 8, G. L. 188‘);

but section 11 was omitted and repealed

and section 145 added. Section 11 was

apparently omitted by mistake, and on

April 17th, 1893, it was substantially

re-enacted as an addition to section

142. See Gen. Laws 1893, Chap. 116,

Sec. 12.

It will thus be seen that on August

1st, 1892, when the note and mortgage

in question were executed, there was

no provision for filing notice in the

office of Register of Deeds, and no

statute declaring the character of con

tracts made with persons under guard

ianship. I do not understand that

the question has ever been determined

by the Supreme Court of Minnesota.

In Schaps vs. Diedrichs, (Miun.) 55 N.

W. Rep. 911, the question was raised

but not decided. The Court there said:

“ The use sought to be made of this is,

that the deed of an insane person,

while under guardianship, is not

merely voidable, but absolutely void;

but there is no assignment of error

 

that raises that point. " " ' The gen

eral rule, both in equity and in law is,

that the mere fact that one of the par

ties to the contract is insane (he not

having been found to be a lunatic by

judicial proceedings) does not render

the contract void, 'but at most only

voidable, and is no ground for setting

it aside when the other party had no

notice of the insanity, and derived no

inequitable advantage from it; and

when the parties cannot be placed in

statu quo.”

From the language in the parenthe

sis it might be inferred that the court

intended to intimate that if the party

had been found to be alunatic by judi

cial proceedings, the contract would

be absolutely void; but the inference

to be drawn from the subsequent case

of Youn vs. Lamont, (Minn.) 57 N. W.

Rep. 476, is otherwise. This case

arose while section'l1, above referred

to, was in efiect. At the trial, the

plaintiff offered to show that a peti

tion had been made to the Probate

Court for the appointment of a guard

ian for Lamont; that the petition was

filed and an order for hearing made

and served upon Lamont, a hearing

had and testimony taken; and that,

upon such testimony, a guardian was

appointed, qualified and entered upon

the discharge of h1S duties; and con

tinued in charge of the property until

after the transaction out of which the

litigation arose. When this ofier was

made, the court asked the defendant's

counsel the question: “Do you pro

pose to show, that at the time of the

execution of the mortgage from John

Lamont to Edward F. Quackenbush,

the understanding of John Lamont

was clouded, or his reason dethroned

by actual intoxication? Do you pro

pose to show that the complaint, peti

tion and order upon which John La

mont was placed under guardianship

was recorded in the office of Register

of Deeds?” The defendants attorney



N0. 2] THE MINNESOTA LAW JOURNAL. 4-1

 

answered: “We do not.” The ofier

was thereupon objected to as incompe

tent, irrelevant, and immaterial, and

because it did not include an offer to

show that John Lamont was in such a

condition, at the time of the execution

of the mortgage, as to be incapable of

transacting business. The court sus

tained the objection, and the Supreme

Court said: “If the plaintiff could not

and did not offer to prove that John

Lamont, at the time of the execution

of the mortgage to Quacl-renbush, was

incapacitated to execute it, and did

not propose to show that the petition

and notice of hearing served upon La

mont, and the proof of service thereof

on him were filed in the office of Reg

ister of Deeds, as required by G. S.

1878, Chap. 58, Sec. 11, then the court

below was justified in this ruling."

This clearly determines that at the

time when section 11 was in force,

proceedings in the Probate Court were

insuflicient to debar the plaintiff from

trying the question of insanity at the

time of the transaction as a matter of

fact. It might also be argued from

this case that even after the notice

had been filed, it was also necessary to

show actual incapacity; that- it was

necessary to show that Lamont

was actually incapacitated to execute

the contract, although the petition and

notice of hearing had been filed.

I do not think, however, that it can

fairly be -said that our Supreme Court

has ever held that a contract made

with a person under guardianship is

void. Many cases are cited by the

learned counsel for the defendants in

support of his contention, and some of

them undoubtedly do so hold, upon the

theory, that under the statute which

provides for notice and trial in open

court, the proceedings are in rem, and

determine the status of the party.

There are reasons which may be urged

in support of this view, with much

plausibility; but to my mind, such a

 

doctrine, although logical, is contrary

to every principle of justice and equity

which should guide courts of equity in

determining such questions. I can con

ceive of no good reason for holding

that the contracts of persons under

guardianship are void, and that those

of an infant, or of an insane person

not under guardianship, are simply

voidable, to be rescinded or not, as the

equities of the case may require. If

this money was received by Hanscom

and added to his estate, and is now a

part of his estate, upon what principle

of equity or public policy should he be

permitted to retain it, while an infant,

or insane person under guardianship,

would be required to return the money

before the contract could be rescinded?

In the one case, the fact of insanity is

established by one kind of evidence,

and in the other, by a higher kind of

evidence, ajudicial decree. But why

should it change the character of the

contract? I think the proper rule

should be that the letters of guardian

ship are evidence of insanity, but that

they are only prima fiicie evidence of

insanity at any time subsequent to

their issuance. “In those jurisdic

tions,” says Buswell in his work on

Insanity (Sec. 199,) “where proceed

ings to determine the sanity or insan

ity of a party are had in courts of pro

bate, and the insane person remains in

charge of a guardian appointed until

such guardianship is revoked, the fact

of the existence of the guardianship

is evidence of insanity, the same as

the existence of a finding of lunacy by

a commission dc lunatico inquirendo.”

So in Breed vs. Pratt, 18 Pick. 115,

Chief Justice Shaw held that the fact

that the testator was under guardian

ship was prima facie evidence of in

sanity and incapacity to make a will;

and that it was incumbent upon the

executor to show, beyond a reasonable

doubt, that the testator had both such

mental capacity, and such freedom of
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action, as are necessary to render a

will valid. And in Stone vs. Damon,

12 Mass. 388, it was held that if it ap

peared that a lunatic, under guardian

ship, was restored to his reason, he

might make a valid will, although the

letters of guardianship were unre

voked. In Blaisdell v. Holmes, 48 Vt.

92, where the defendant, being under

guardianship as an insane person, was

sued upon a contract, Redfield, C. J.,

said: “Where it aflirmatively appears

that the ward has recovered from his

infirmity, and is in possession of a

sound mind, and conducting business

under his own name, and the guard

ian does not interfere, we see no good

reason, nor rule of law, that should

shield him.” See also Robinson vs.

Robinson, 39 Vt. 267; Jenckes vs.

Court of Probate, 2 R. I. 255. From

a remark of the court in Minn. L. &

T. Co. vs. Beebe, 4- Minn. 7, it may be

inferred that letters of guardianship,

in this state, are conclusive evidence

of insanity, at least at the time of

their issuance. The court says: “In

a collateral action, the letters them

selves are conclusive of the regularity

of the proceedings resulting in their

issuance, as well as of the insanity of

the person upon whose estate they are

issued."

But if we admit that the letters of

guardianship are conclusive evidence

that I-Ianscom was insane at the time

he executed the note and mortgage,

the contract should be governed by the

same general principles which are ap

plied to contracts of insane persons

not under guardianship. Before it can

be avoided. at the instance of the in

sane person or his representative, the

Court should consider all the equities

of the case. As said in Youn vs. La

mont, supra. “conveyances are not

now set aside on the sole ground that

the grantor is alunatic or non compos

mantis." If a party deals with an in

capacitated Derson in good faith, with

 

out knowledge of the incapacity, and

takes no advantage of him, a court of

equity will not set aside the contract

if an injustice would be done the other

party and the parties cannot be placed

in statu quo.

As said by Pollock, C. B., in the lead

ing case of Moulton vs. Comroux, 2

Exch. 487, the rule now is that “when

a person, apparently of sound mind,

and not known to be otherwise, enters

into a contract which is fair and bona

fide, and which is executed and com

pleted, and the property, the subject

matter of the contract, has been paid

for and fully enjoyed, and cannot be

returned so as to put the parties in

statu quo, such a contract cannot

afterwards be set aside, either by the

alleged lunatic or by those who repre

sent him." Scanlon vs. Cobb, 85 Ill.

296.

In Buswell on Insanity (Sec. 413) it

is said “that complete contracts for

the sale of land, made by an insane

vendor, without fraud or notice to the

vendee of the grantor’s insanity, and

for a fair consideration, will not be.

set aside, either at law or equity in

favor of the vendor or his represen

tatives, except the purchase money be

returned, and the parties be reinstated

in the condition‘ in which they were

prior to the purchase.” This rule was

recently applied in the case of John

sbn vs. the N. W. L. Ins. Co. (Minn.)

59 N. W. Rep. 992, in a case of in

fancy, but it seems to me equally ap

plicable to the case at bar. Justice

Mitchell, after reviewing the cases

and commenting upon them, says:

“Our conclusion is that where a per

sonal contract with an infant, benefi

cial to himself, has been wholly or

partly executed on both sides, and the

infant has disposed of what he has re

ceived, and the benefits received by

him are such that they cannot be re

stored, he cannot recover back what

he has paid, if the contract was a fair



NO. 2] THE MINNESOTA LAW JOURNAL. 4-3

and reasonable one, free from any

fraud or bad faith on the part of the

other party; but that the burden is on

the other party to prove that such was

the character of the contract.”

In order to be protected, the person

dealing with the incapable must have

been without knowledge of the want

of capacity. If he had such knowl

edge, he is deemed to have perpetrated

a fraud, and a court of equity will not

aid him. Knowledge of the incapa

city deprives him ‘of the protection

awarded to parties who act in good

faith without such knowledge. From

the decision in Youn vs. Lamont, supra,

it appears that the fact of letters of

guardianship alone is not conclusive

on the issue of insanity at a time when

the statute provided for the filing of

the notice in the office of the Register

of Deeds. The Court there placed

great stress on the fact of want of

actual notice of the condition of the

party, and as there was no filing of

the petition, etc., there was no con

structive notice. That is, the rights

of the plaintiff are made to depend en

tirely upon whether he had knowledge

of the fact of guardianship. I am un

able to see why the lack of statutory

provision for constructive notice should

have the effect of increasing the

eflicacy of the Probate Court. ' If the

filing of the petition, and the subse

quent proceedings, and the appoint

ment of a guardian, was not notice in

1888, how can it have any greater

effect in 1892 after the repeal of section

11? If it was conclusive in 1892, the

re-enactment of it in 1893 was merely

a work of supererogation.

This demurrer admits that the plain

tiffs had no notice or knowledge what

soever of any proceedings at any time

instituted, or attempted to be institu

ted, for the purpose of placing the de

fendant under guardianship, or that

the defendant was not of sound mind

at the time of the making of the note

 

and mortgage. It also admits that

the plaintiffs believed the defendant

to be sane and fully capable of making

the contract. If they had no knowl

edge of his condition, I am satisfied

that the records of the Probate Court

did not convey such notice as would

deprive them of the rights of persons

acting in good faith. Such notice

would be merely constructive. The

question is, were the plaintilfs acting

in good faith toward the defendant at

the time they made this contract? If

they had knowledge of his condition,

they were not acting in good faith.

If they had no such knowledge as

would bind their consciences, they are

entitled to the protection of a court of

equity. It is knowledge, not notice,

which must be brought home to them.

Knowledge binds the conscience; con

structive notice does not. Bailey vs.

Galpin, 40 Minn. 324.

My conclusion is, that the contracts

of persons under guardianship are not

void, but voidable; that letters of

guardianship are, at least, prima facie

evidence of insanity; that when the

fact of insanity is established by this

or other evidence, the parties who deal

with such insane person are entitled

to the privilege of showing that they

dealt in good faith, without knowledge

of the fact of his incapacity, that they

receive no inequitable advantage, and

that under proper conditions they are

entitled to be placed in statu -quo be

fore the insane person or his represent

ative is entitled to a recision of the

contract. Demurrer sustained as to

defendant Brown, and overruled as to

defendants Hanscom.

Jacob Leqve. Asslgnee, vs. Franz J. Stoppel. et al.

(District Court. Olmsted County.)

PIAUDULEIT COIVl!AI‘OIl—A Certain

Transfer held not to bo

C. C. Wn.i.son for plaintiff Cl-us. E. CALLAGHAN and

H. A. Bclu-ioLb'r for defendants.

BUCKHAM, J. Franz J. Stoppel

on April 14th, 1890, owned 400 acres

of land worth $11,000, including home
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stead worth $3,500; also personal

property worth $1,400. At the same

time he, with five other persons, was

engaged in a solvent butter manufac

turing business under the name of the

Rochester Separator Butter Company.

That long before engaging in that

business he had agreed with his three

sons (also defendants) that if they

would remain at home after severally

attaining their majority and work and

carry on the farm, and help pay off an

incumbrance of $7,000 thereon, he

would convey all said real estate and

personal property proportionately to

them; that said sons fully performed

all the conditions of said agreement

on their part, and paid up said indebt

edness. Thereafter, on April 14th,

1890, said Franz J. Stoppel duly con

veyed all said real estate and turned

over all his chattels to his three sons,

pro rata; the deeds were duly recorded,

and the sons entered and took posses

sion of all the property, and ever

since have and still do hold posses

sion, and have made valuable improve

ments thereon ; and said Franz J.

Stoppel and his wife have continued

to reside on the homestead tract with

one of their sons, under an oral con

tract for support and payment of cer

tain moneys, afterwards, on December

31st, 1890, reduced to writing.

That thereafter Franz J. Stoppel

had no property, except his interest in

said partnership and payments to be

made to him under the contract of

December 31st, 1890.

That said conveyances and transfer

to said sons were made in good faith,

and for valuable consideration, with

out any intent or purpose on the part

of either or any of the parties thereto,

to hinder, delay or defraud the credi

tors of said Franz J. Stoppel, then or

subsequently existing.

The two mortgages from the son

Frank, to the mortgagee defendants,

for $1,000 and $300, were executed in

 

good faith to secure repayment of

sums actually advanced and paid to

said Frank, without knowledge in

either of any infirmity in his title, if

an'y there was.

Plaintiff is not entitled to have the

transfers by Franz J. Stoppel of his

property to his three sons, or to either

or any of them, set aside as fraudu

lent.

Let defendants, except the defend

ant bank, have judgment against

plaintifi‘, dismissing the action on the

merits.

In re Eltne ol Charles Schefler.

(Dlatrlct Court. Ramsey County. 50,772.)

IXICUTOII LID A.'DI.IIIlTIA'.l'0II—II'

VIIIKIITI II.

Improper and unauthorized investments

rnndc by executors are made at their ril;

they are chargeable with any rcsu ting

loss, but may not profit by any increase.

But they are not liable for loss resulting

from aninvestmcntanthorizrd or approved

by the Probate Court, but n Probate Court

ought not to authorize or approve of in

vestments of an estate by executors in the

stocks or bonds of speculative companies,

especially where there is adouble liability

in case of loss.

Wummc, Rzcnnmsou 8: LAWRINCI for appellants.

I1 nmw C. JA Ill for respondents.

Charles Scheffer died testate in 1875.

By his will he devised the bulk of his

estate to certain persons as trustees,

with direction to invest the same on

bond and mortgage on real estate or

other good and suflicient security, and

to pay the proceeds thereof to certain

beneficiaries, and, after the lapse of a

certain time and the happening of cer

tain contingencies, to pay over the

corpus of the estate. These devisees

in trust were also appointed the ex

ecutors of the will. They duly quali

fied as such executors, and, as such,

administered the estate, and, from

time to time rendered accounts to the

Probate Court. These accounts were

all duly allowed, and it appeared by

the last of them filed January 24,

1887, that the estate had been fully

administered and was ripe for distri

bution. The estate, however, was
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not distributed, and thereafter the ex

ecutors, as such, from time to time,

filed accounts in the Probate Court.

No action of the court was asked for

or had on these accounts. By them

it appeared that the corpus of the

estate had been by the executors rein

vested since the allowance of their

account in 1887. These investments

were in the stock of certain fire, life

and accident insurance companies, in

the stock of certain banks, and in the

bonds of a company engaged in loan

ing money on real estate, which com

pany was controlled by one of the ex

ecutors, and the loans and investments

of which were of a speculative charac

ter. These investments proved disas

trous, and ‘the beneficiaries under the

will objected to the allowance of these

latter accounts and sought to have the

executors charged with the amount

thereof and interest'. The Probate

Court sustained the objections and so

charged the executors. The executors

appealed to the District Court, and

there moved to have the decision of

the Probate Court reversed on the

ground that the latter court had no

jurisdiction of the matter, for the rea

son that the estate, being ripe for dis

tribution in 1887, ought by the execu

tors to have been turned over to them

selves as trustees; and that, in equity,

being presumed to have done that

which they ought to have done, they

will be presumed to have so turned the

estate over; and that, therefore, their

investments since that date having

been made as trustees and not as ex

ecutors, they were accountable to the

District Court and not to the Probate

Court. This motion was granted, but

reversed on appeal. In re Schet’fer’s

Estate, 59 N. W. Rep. 956. There

upon, the District Court proceeded to

examine the accounts as the accounts

of the executors, and substantially

affirmed the decision of the Probate

Qourt.

OTIS, J. This action comes to this

Court upon an appeal from an order of

the Probate Court in the matter of the

executors‘ accounts, whereby certain

investments, made by said executors

without authority of the court, were

disapproved and disallowed and the

executors were charged with the

amount thereof as cash.

A prior account of the executors

was filed, approved and allowed in

1887, from which it appears that the

property coming to their hands had

been invested for the benefit of the

beneficiaries under the trusts created

by the will. As appears from the ac

counts here presented, the investments

so made and approved were all real

ized on and the proceeds again in

vested for the benefit of such benefi

ciaries in other securities, objections

to certain of which were made and

allowed, and the executors charged

therewith in their accounts.

It is not claimed, nor does it appear,

that the trial, which has been had,

shows any different situation of ap

pellants with respect to this property

than existed when this matter was

heard and passed upon by the Supreme

Court. Their counsel then insisted

and now insists, that with respect to

this property and the investments so

made, the appellants hold as trustees

and not as executors, and that there

fore they cannot be called to account

for it in the Probate Court, or here on

appeal.

There is before me no fact or cir

cumstance bearing upon this conten

tion which was not before the Su

preme Court, and that Court, in hold

ing that the Probate Court had juris

diction to examine into the transac

tions as disclosed by their later ac

counts brought here on appeal, must

have held that they were transactions

for which they were accountable as

executors, for upon no other hypothe

sis was jurisdiction conferred. But
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that there should be no misunder

standing on this point, the Appellate

Court expressly predicates its decision

upon the ground that the property be

longing to this estate never passed to

appellants as trustees under the will,

but that they still hold the same in

their capacity as executors, and must

account for the same in the Probate

Court as such. The question, chiefly

argued by counsel, must, then, be

held res adjudica, so far, at least, as

this court is concerned.

The only other question remaining

for consideration is whether the items

in the account, to which objection is

made, should be allowed as a credit to

the executors.‘ Appellants‘ counsel

concedes that the investments repre

sented by these items objected to were

such as the executors could not law

fully make, and the Supreme Court in

its decision suggests as much. In

such cases, as it seems to me, the rule

must be that in making such unau

thorized investments the executors do

so at their own peril, and having as

sumed the responsibility of making

them, they are to be charged with any

resulting loss, _ though they may not

profit by the increase, had there been

any. When application is made to

the Court. for a settlement of their

accounts, it is competent for the Court

to approve or disapprove of such in

vestments as it may be then advised

will be for the best interests of the

estate which it is administering. And

this would seem to be the legal effect

of the order of 1887 allowing the ac

count then presented, and all that

was intended by the Court in its action.

If the investments so returned and

accepted as assets in the hands of the

executors had turned out badly, they

would not have been holden for the

loss on such accepted investments,

since the Probate Court had elected to

accept and approve them; but when

realized on, and the proceeds again

invested in like manner without

authority, such substituted invest

ments should be accepted or rejected

just as the Court, when called to act

thereon, shall find them profitable or

otherwise.

Appellants‘ counsel insists that we

have nothing to do with the question

as to whether, if these investments

had been made by the appellants in

their capacity as trustees, they would

have received credit therefor by the

tribunal having jurisdiction in the

premises, and we agree with him in

this contention. Assuming it to be

true (a matter by no means free from

doubt) that the will authorized appel

lants, as trustees, to make the class of

investments here objected to, and fur

ther assuming, what is unquestionably

true, that, in what was here done, the

appellants acted in perfect good

faith, and did what they believed

would be for the best interests of the

beneficiaries under the will, it may be

that a court of equity would not hold

them responsible for resulting loss

when called upon to pass upon their

accounts. But where they have acted

without authority, they must be held

responsible for all injurious conse

quences, however good their inten

tions, or mistaken they were as to

their powers and duties.

As it seems to me, the most which

appellants can ask is that Court

should determine the question of

accepting their investments as it

would have determined it if applica

tion had been made in the first in

stance for leave to make them, and it

had been within the power of the

Court, in the exercise of its discretion,

to grant such leave. While I cannot

concur in this view, still I do not

think that, even under such condition,

the application ought to have been, or

would have been granted.

The corporations, in the stocks or

bonds of which these trust moneys
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were invested, were all new and un

tried. In case of failure there was a

liability over against the stockholders

for the full amount of the stock re

spectively held by them, and as to the

bank, there was a double liability; the

assets of the mortgage company and

the security for its bonds were of un

certain value; all of which considera

tions would have compelled a denial

of the application, for no court would

have taken the responsibility of sub

jecting the trust moneys to the haz

ards of such speculative enterprises,

attended with such grave liabilities in

:ase of disaster. The supreme con

fidence of the appellants in the happy

outcome of the enterprises, and their

absolute good faith and desire to earn

large dividends for the beneficiaries

might perhaps have relieved them

from liability as trustees, conceding

that they were authorized by the terms

of the will to make such investments,

but I cannot believe that any court

would, in advance, have authorized

investments attended with such dis

astrous possibilities.

By the decision, so rendered on ap

peal, it has been conclusively settled,

so far as this court is concerned, that

these ‘investments were not made by

the appellants as trustees, and that

their holdings are not in that capa

city, but in their capacity as executors,

and as such theygmust account. This

being the case, we must declare their

rights and liabilities the same as

though other persons than themselves

had been devisees of the trust estate;

and had this been so, the executors

could not excuse themselves, or escape

liability for bad investments upon the

ground that the will authorized the

trustees to make the same kind of in

vestments, and when so made, the

trustees would not have been holden

for loss in so doing. They must ac

count in the Probate Court according

to the rules and principles which ob

tain there in the settlement of execu

tors’ accounts, and not according to

rules which would obtain in the Dis

trict Court upon an accounting with

respect to investments which, as trus

tees, they have lawfully made, and

where they would be liable only for

bad faith or want of ordinary care.

 

Julia Rlltow vs. John Rlstow.

(District Court. Ramsey County. 56.|o4.)

DIVOIOI A KIIL I1‘ IlOI0—AI'I'ULI’|

IIII OI‘.

A decree of divorce a mans.-1 et thoro is

not annulled or set aside by the subsequent

assumption by the parties of their marital

relations. Such a decree can be annulled

only by proper decree of a court or compe

tent jurisdiction.

O.J. Cool for plaintiff. F. P. Warm; for defend

ant.

The District Court of Ramsey

County, upon proper cause shown,

made a decree of divorce, a mensa ct

tboro, and therein directed the de

fendant husband to pay unto the wife,

as alimony, the sum of $12.50 per

month. Thereafter the parties re

sumed their marital relations, and co

habited together as husband and wife.

Thereafter, they again separated, and

the husband thereupon refused to pay

the alimony previously ordered by the

Court to be paid by him. Thereupon

an order for him to show cause why

he should not be punished for contempt

for so neglecting to pay was obtained.

KERR, J. The above entitled mat

ter coming on to be heard upon the

order to show cause granted March 2,

1893, why the defendant should not

be punished as for contempt, for fail

ure to comply with the decree of this‘

court commanding him to pay ali

mony to said plaintifi herein; and the

defendant in obedience to said order

having shown cause in said matter, as

follows, to-wit: That a decree of

divorce from bed and board was duly

entered and rendered in said action on

the 18th‘ day of December, 1891, and

at the same time an order was made.
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requiring defendant to pay to plain

tifi, as alimony, the sum of $12.50 per

month thereafter. That afterwards,

and on the 25th day of January, 1892,

by mutual consent they then and there

resumed their marital relations and

commenced to live and cohabit to

gether again as man and wife, and

from thence forward continued to so

live and cohabit together until the

20th day of November, 1892, when

they again separated, and have not

since said last named date resumed

their marital relations. From the

affidavits produced the Court is unable

to say where the fault lies for the last

separation. Upon the cause so shown,

and the papers and the files in the

case, ordered that said order to show

cause be and the same hereby is dis

charged.

While the authorities are conflict

ing, the better rule in my opinion is

that a decree of divorce, :1 mensa ct

thoro is annulled by renewing cohab

itation.

Clark vs. Clark, 6 W. & S. Pa. 85.

Bavere vs. Bavere, 4 Johns. Ch. 187.

Siddell vs. Siddell, 22 La. Ann. 657.

Hokamp vs. Hageman, 36 Md. 511.

Kriger vs. Day, 2 Pick. 4-bl.

Tiflin vs. Tifiin, 2 Bruin. Pa. 202.

McKarachcr vs. McKaracher, 3

Yeates Pa. 56.

2 Bishop, M. & D., Sec. 1676.

Thereafter the attention of the court

was called to Sec. 37, Title 2, of Chap.

62, Gen. Stat. 1878, whereupon the

court overruled its former order,

supra.

KERR, J. Action forlimited divorce,

defendant moves, upon the pleadings,

and admissions in open court, that the

said action be dismissed. It was admit

ted in open court by the parties that

the so-called decree filed in the clerk’s

office, No. 41,360, referred to in the

reply, as annulling and setting aside

the decree of divorce set up in the de

 

fendant's answer, was the order of this

court, dated March 23, 1893, and filed

March 27, 1893, discharging an order

on the defendant to show cause why

he should not be punished as for con

tempt for not furnishing means of

support to the plaintiff as required in

the decree of the divorce set up in the

answer herein; and it was admitted

that no other action was ever had or

taken by this court looking to the an

nullment of said decree of divorce.

After examination of the papers and

hearing the arguments of counsel, or

dered, that this action be and the same

hereby is dismissed. And upon mo

tion of the plaintiff it is further or

dered that said order filed March 27th,

1893, as aforesaid, and referred to in

the reply herein, in so far as inter

preted by the memorandum attached

thereto it purports to annul or render

inoperative said decree of divorce, be

and the same hereby is annulled and

vacated, and the plaintiff herein is per

mitted to make such motion or take

such steps as may be advised touching

the payment to her by defendant of

money for her maintenance and sup

port as provided in said decree of

divorce upon such showing as she may

be advised.

Upon the hearing of said motion for

alimony, March 23, 1893, numerous

authorities were cited, showing the

rule and practice under the civil, canon

and ecclesiastical law, and in states of

this Union where there is no statutory

provision upon the subject, and these

authorities undoubtedly sustain the

view indicated in the memorandum of

the Court attached to that order.

Upon the hearing of said motion,

the attention of this court was not

called to the provisions cf our statute,

touching the revocation of such a

decree of divorce, (Sec. 37, Title 2,

Chap. 62, Stat.) and the order referred

to was made without reference thereto.

The question here arises whether,
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in view of said provision of statute, a owners, deputies of the surveyor gen

decree for limited divorce can be an

nulled in this state in any other man

ner than by action of the court grant

ing it, as in the provision indicated.

It is contended by counsel for plain

tiff, that the method provided by sta

tute is cumulative merely, and that in

addition thereto, reconciliation and co

habitation, subsequent to the decree

still operate ipso facto to annul the

decree for separation. I am unable to

agree with such view. In my opin

ion the method prescribed by statute

is exclusive, and the only wayin which

a decree for limited divorce can be an

nulled in this state, is by action of the

court as thus provided. The most

eminent authorities referred to in the

former order, expressed their regret

that the matter was not thus regulated

by law, and I think the provision re

ferred to was enacted in this state, as

it was in New York, to meet such ex

pressions, and was intended to be of

universal application.

 

Robert W. Turnbull vs. Joseph Crick ct ll.

(Dlstrlct Court, Washington County.)

IIJUIOTIOI OP DOUBT.

Where an action is brought in the district

court of another district, in which the

defendant is liable to have judgment rend

ered against him by reason of his inability

to obtain certain evidence, he is entitled to

an order for injunction restraining such

court lrom roceeding with such action

pending the etermination of an action for

a bill --f discove brought by him in the

district c anrt issuing the injunction.

Jnru A Kunuooo for plaintifl', Jomr Dar Sun-n

for defendantn.

Turnbull owns a saw mill on Lake

St. Croix. Logs floating on said lake

are cut on streams tributary to said

lake, which streams embrace a large

territory in Minnesota and Wisconsin.

As required by law, owners of such

logs have a log mark, and in some

cases an owner has many marks. The

marks, as by said law required, are

recorded in the surveyor general‘s

oflice. When logs are delivered to

 

eral scale them. These deputies have

with them a tally-man who puts down

on a tally-sheet the number of feet in

each log scaled under the proper mark.

These tally-men are not sworn oflicers.

The tally-sheet is left at the surveyor

general’s office and is there entered in

the records of the ofice. Scale bills

are made in said oflice showing the

mark of logs and the number of feet

of each mark in its proper place on the

'bill. These bills are delivered to the

person owning the logs.

Crick represented to Turnbull that

he, Crick, had logs to sell. Afterwards

Crick commenced suit in Hennepin

county against Turnbull to recover for

logs he claimed to have sold Turnbull,

which sale Turnbull denied.

Crick at the time, it is alleged,

claimed to have log marks duly re

corded, and these logs bore such marks.

Turnbull demanded a bill of particu

lars and got a certified copy of the

scale bills.

These scale bills are made by law

prima facie evidence of what they con

tain, and for that reason Turnbull

claimed he was liable to pay for logs

he did not receive.

To overcome the force given by law

to the scale bills as evidence, Turn

bull, in the Hennepin county suit,

must prove that no such logs were

ever cut, or ever existed. That

proof was impossible to get by reason

of the large territory embraced by the

streams tributary to Lake St. Croix,

and hence this action, being an appli

cation for an injunction and a bill of

discovery, is brought in Washington

county, and for the further reason that

the surveyor general is not a party to

the Hennepin county suit, and relief

is desired concerning the said sur

veyor’s records.

Plaintifi asks for a bill of discovery

compelling Crick to disclose when and

where the logs he claimed to have sold
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Turnbull were cut, or from whom he

purchased them. Also that Crick be

restrained from prosecuting the action

in Hennepin county until the deter

mination of this action. And in this

action plaintiff asks for the correction

of the records of the surveyor general

to conform to the facts as far as these

parties are concerned, and that Crick

deliver up for cancellation the certified

copies of said scale bills.

It was claimed that Sec. 105, Chap.

66, and Sec. 88, Chap. 73, Gen. Stat.

1878, did away with the old chancery

practice of “Bill of Discovery," and

those sections are the only means now

provided to compel disclosures.

Plaintiff contends that, notwith

standing, when those sections cannot

afford the relief he is entitled to he

has a right to a bill of discovery.

Held, that a writ of injunction issue

from this Court restraining Crick from

further proceedings in the Hennepin

county action, or any action, until the

determination of the questions in

volved in this action.

WILLISTON, J.

Hannah M. Osborne vs. John Fraser, cl ll.

(Dlstrlct Court. St. Louls County.)

IIIVIOI IY PUIIH-OLIIOI'—I'UIIIOlII°Y

0! AIrInAV1'.I—

In an action to set aside conveyances of

real estate for fraud jurisdiction of non

resident defendants may be obtained by

publication of the summons.

In such an action an aflidavit for publi

cation of summons stating that plaintifl'

claimrto have a lien on the premiselalleged

to have been fraudulently conveyed, and

that the object ofthe action is to set alide

certain mentioned conveyances to defend

ants and to have plaintiff‘: lien declared a

paramount lien, is sufficient.

N. A. B: H. G. Guanine-r for plaintifl. DRAPII,

DAVII 8: Houmrrnn und Sun-u, McM:luon 8:

Ml-rcnlu. for defendants.

MOER, J. Action brought by

plaintiff to test the title to certain

lots claimed by defendants. The

plaintiff and one Robert O. are, and

were at all times herein referred to,

husband and wife. The husband on

the 16th of May, 1890, conveyed the

lands in controversy to A., and on the

same day A. conveyed the lands to

plaintiff. Thereafter, this defendant

Fraser obtained judgment against

Robert O. and the lots were sold on

execution thereunder to defendant

Fraser. No redemption has ever been

made therefrom.

Then defendant Fraser commenced

an action in the District Court against

the plaintiff and her husband, praying

that said conveyances to A. and from

A. to this plaintiff be declared fraud

ulent and void, and that the lien of

the former judgment be declared para

mount and superior to the claim of the

plaintifl‘ herein. This plaintifi and

her husband, being non-residents, ser

vice of summons was had by publica

tion only, and judgment was rendered

thereon. It is claimed on the part of

the plaintifl that the statutes of the

state did not authorize the service of

the summons in that action by publi

cation, and hence, that the Court

acquired no jurisdiction over the plain

tiff or of the lands in question, and

that the judgment rendered under such

service is void upon its face.

If the service of the summons by

publication was authorized either

under subdivisions 5 or 6 of section 64

of Chapter 66, G. S. '78, the Court

acquired jurisdiction. Was it so auth

orized?- If so authorized was the afii

davit for publication sufiicient? The

purposes of that action were to settle

and determine the rights of the par

ties in the real estate in question. The

subject of the action was real prop

erty. The defendant Fraser claimed

a lien upon the property and brought

the action to enforce such lien, and to

have it declared paramount to any

right, title, or interest that the plain

tiff might have or claim thereunder.

It seems to me clear that the action

was a proper one for publication of the

summons under the sections of the

statute just referred to, and that un

less the facts appear upon the face of
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the record, showing want of jurisdic

tion, such judgment cannot be attacked

collaterally. It is further contended

on the part of the plaintiff that even

if such proceedings were authorized,

that they were void because they did

not conform to the statute, the point

being made that nowhere is it stated

in the aflidavit for publication that the

subject of the action is real estate.

The affidavit for publication stated:

1. That the judgment in the case of

Fraser vs. Robert Osborne, docketed

in the office of the Clerk of the Dis

trict Court of St. Louis Co., is a lien

on said land in question. 2. That

said lien be declared paramount to any

and all interests of the said Hannah

O. in said lands, and that the title of

said H. O. be declared fraudulent as

against Fraser's said lien.

If the subject of the action is real

property, publication is authorized.

One claiming a lien upon land would

seem to have, or at least claim to have,

some enforceable interest in the real

estate, and if such person brings an

action to have his interest declared to

be a lien, is not the subject matter of

the controversy real estate? The case

is analogous to that of a person claim

ing a mechanic's lien on real estate and

who brings an action to foreclose or en

force his lien. If the object of the

defendant Fraser in such action was to

have such lien declared paramount or

superior to or above all other claims or

interests of the plaintifi Hannah Os

borne, is not that an action in the full

est sense of the word for the enforce

ment of such lien? I think the ques

tion must be answered in the afl‘irma

tive. In my judgment, the aflidavit is

sufficient on its face. Thejudgrnent

thus obtained by defendant Fraser,

being valid on its face, cannot be at

tacked collaterally, and the relief de

manded in plaintiff's complaint herein

must be denied, and it will be so or

dered.

w

C. E..Inynes. doing business undertho name One florid

Stem. vs. Second National Bank of St. Paul.

(District Court. Ramsay County. 6o|97.)

IAIII AID I.AIIII‘G—

A complaint against a bank alleging that

plaintiff has been damaged by the bank’a

refusal to pay his check, he having funds in

the bank to meet the same, and in which it

further appears that the check was drawn

by a third person who is not alleged to

hage authority to draw the samc,is demur

ra lc.

J. M. Hawrnounnfor plaintiff. C. D. & T.D.0'Bn|In1

for defendant.

This action was brought against the

defendant to recover damages for its

refusal to pay acheck drawn by plain

tifi against funds upon deposit

with the defendant bank. The com

plaint alleged that the plaintiff.

C. E. Jaynes, was doing business

as the One Horse Store, and the check

was signed “One Horse Store, F. W.

Jaynes, Mgr.” There was no allega

tion either that F. W. Jaynes was

authorized to sign checks, or that the

defendant knew that plaintiff was do

ing business as the One Horse Store.

Defendant demurred.

KERR, J. The common sense con

struction of the check set forth in the

complaint is that it was signed “ One

Horse Store by F. W. Jaynes, Mana

ger;” that 18, that the signature of

the check drawn in the name of said

One Horse Store was that of F. W.

Jaynes, as manager, and this construc

tion was not denied on the argument.

There is no direct allegation in the

complaint that F. W. Jaynes was the

manager of said store, and it does not

appear that he was authorized to draw

checks in its name, or that this fact

was known to the defendant by the

usual course of dealing, or otherwise.

Without the existence of such facts,

and knowledge or notice of them on

the part of the bank, it was under no

obligation to pay a check as drawn

against the funds of the One Horse

Store in the bank. Even if the com

plaint should be so construed as to al

low proof upon the trial that the sig

nature “One Horse Store ” was made
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by the plaintiff, C. E. Jaynes, there is no

allegation that the account was kept in

the bank in the name of the “One Horse

Store,” or that the bank knew that the

plaintiff was doing business under that

name, or that from the course of deal- ,

ing between the parties, or otherwise,

checks so drawn were received and

recognized by the defendant as proper

drafts upon the funds of plaintiff de

posited in the bank.

Demurrer sustained.

State, ex rel. Rey vs. Odln Hnldln. County Audltor.

(District Court. St. Louis County.)

TLILIIOI, IlI'DLIUI—

An action in mandamus will lie to compel

the County Auditor to certify the amount

required to redeem land from a tax sale,

even though the tax certificate has been

assigned by the state.

BILLION, Couooon 8: DICIIIION for Relntor. Jonu

JBNIWOLD for Auditor.

MOER, J. This is an action in

mandamus to compel the county au

ditor to certify the amount required to

redeem lands from the tax saleof 1890.

The land at said sale was bid in for

the state, and afterwards, but before

the commencement of this action, the

certificate was assigned to one B.,

who assigned a half interest to one J.

after notice of expiration of redemp

tion was given. All of the land was

vacant, and part of it was assessed to

“Unknowu." Notice of expiration of

redemption was given in 1893 and serv

ed in the ordinary way. This notice

concluded as follows: “And the time

within which said land can be re

deemed from said assessment will ex

pire sixty days after service of this

notice in manner required by section

37, Chapter 6, General Laws of Minne

sota, 1877, and amendments thereto.”

The defect urged was that said no

tice was insufiicient under the ruling

in the case, Kenatson (Kenatson vs.

Great Northern Ry. Co., 60 N. W. Rep.

813) recently decided in the Supreme

Court. In answer it was claimed that

as the land was not assessed in the

name of any person, no notice need be

J
l

J

given, and also that this proceeding

would not lie in this case, under the

circumstances, and that title could not

be tested in this way.

The Court cited in the parties claim

ing under the tax title, and made them

parties, and gave judgment that re

demption could be made.

 

H. H. Hoyt vs. Melvin J. Clark.

(Dlstrlct Court, St. Louis County.)

IL! I.‘Il'I|I—‘lIl.'LI 0!‘ lIDIIPI.'XOI'—

Where land is assessed in the name of

“Unknown" the time for redemption can

be terminated under Scc.121 of Ch. 11, G.

S. '78 the same as if assessed in the name

of a. person.

H. H. 1lov'r, attorney pro se.

Cnnrrnn for defendant.

LEWIS, J. This is an action

brought by the owner of the fee of a

certain lot to determine the adverse

claims of the defendant thereto. The

defendant is the owner of a tax cer

tificate of the tax sale of 1884. The

lot, the title of which is in question,

was assessed with the owner as “Un

known." The defendant, at the proper

time, under Sec. 121 of Ch. ll, G. S.

’78, as in force in 1887, presented his

tax certificate to the county auditor

who prepared the proper notice and

addressed it to “Unl-rnown;" the sheriff

made return that the land was vacant

and that “Unknown” could not be

found within the county, whereupon

the notice was properly published for

three weeks.

The contention of the plaintiff was

that said section of the statute as then

in force did not apply to property not

assessed in the name or any particular

person, and that in such a case as the

one at bar the time for redemption

could not be thus terminated.

Held, that. inasmuch as the legisla

ture provided that tracts or parcels of

land might be thus assessed when the

owner was unknown. it was not the

intention to except this class of cases

from the operation of said section re

lating to the redemption period, and

that the time of redemption would ex

pire in such case the same as if the lot

had been assessed in the name of a

person. Judgment for defendant.

Cum. VVILLIAMQ &
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MARCH, 1895.

HE BENEFIT-—we might say the

absolute necessit_v—to the bar oi

the state of such a periodical as THE

MINNESOTA LAW JOURNAL was’

made apparent on the general term

day ot the April term of the Supreme

Court. Previous to the term day the

Court had modified Rule IX. and or

dered such amendments published in

certain newspapers in the large cities,

which was done. Thus the amend

ment became known to some of the

members of the bar oi.‘ the larger

cities, but not, apparently, to all of

them. The members of the bar in the

outside counties, however. were not

apprised of the amendment, and many

oi’ them, by having failed to comply,

were put to great inconvenience, and,

in some cases, lost the term. The

new rule was seasonably published in

THE JOURNAL, 3 M. L. J., 26, and

the subscribers thereof were all able

to comply therewith.

JUDGE 1 VI:S.

The House of Representatives, by a

decisive vote, has refused to return

articles of impeachment against

Judge ,Ives. The testimony which

was taken before the judiciary coin

mittee not having been published, we

are not able to say whether Judge

Ives in his zeal to root out the iniqui

tous resorts in East Grand Forks

overstepped the limits of the law, or

did that which does not become a
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Iudge. But, however that may be, it

seemed in the debates in the House

to be admitted that the motives of

Judge Ives in all that he did were

good. If this be true, and was proven

or admitted before the Senate, we ap

prehend that the impeachment would

fail, for the ground of impeaciunent in

this matter being corrupt conduct in

office, the Judge by such admission or

proof would be acquitted of corrupt

conduct, and could, at moat, be found

merely to have made a mistake in :1

matter of law, for which, of course, he

could not be impeached.

The charges made against

Ives ,as to his having improperly nat

uralized certain persons seem to us to

have, been frivolous and to have weak

ened the case against him.

PIIOBA TE JI 'IIGI}S.

 

A little over a year ago THE JOUR

NAL urged the lengthcning of the

term of office of probate judge from

two to at least four years, and pub

lished letters from many of the pro

bate judges of the state all advising

that such change in the term of office

be made. 2 M. L. J., 34.

We are glad to observe that the

efiorts of THE JOURNAL in this

matter are about to be successful and

its advice followed, and that at the

next election the judges of probate

will probably be elected for a term of

four years. This is as it should be.

Rotation in all other offices than that

of judge, and frequent elections, are

doubtless beneficial, but all the rea

sons that can be urged in favor of a

long term for the judges of the su

preme and district courts apply with

equal force to that of probate judge.

And, moreover, as appears from the

communications above referred to,

there are many reasons why a probate

judge should not be compelled fre

quently to appear before the people

Judge

for re-election that do not apply to

the case of the district or supreme

court judges.

LSEWHERE appears an an

nouncement of the removal of F.

P. Dufresne. Mr. Dufresne’s new place

of business is centrally located, and

commodious, and we are of the opin

ion that his reading room, or club

room, will become a popular resort

for the members of the bar.

The steady and constant growth of

this young business house gives prom

ise that in the near future it will be

come one of St. Paul’s great legal pub

lishing houses.

LIABILITY FOR ESCAPE OF ELEC

TRICITY.

The following interesting and timely

article on the respective rights and

liabilities of telephone and electric

street car companies, from the pen of

Mr. E. W. Huifcut, formerly of the

Minneapolis bar, now lecturing in the

School of Law of Cornell university.

appeared in Vol. 1, No. 2. of the New

York Law Review, a new and worthy

applicant for the patronage of the law

yers:

The increasing use of electricity has

resulted, as is inevitable, in a conflict

of rights which it is the province of

the law to balance and adjust. This

conflict has appeared most sharply in

the use of electricity for telephone

lines on one hand and for street rail

ways on the other. The telephone

lines are invariably the sufferers, since

the relatively weaker current which

they employ and the greater delicacy

of the instruments used for the trans

mission of speech, render them easy

victims of the stronger currents and

less susceptible machinery of the rail

way lines. The latter suffer little, if

any, from the former. Hence, it is the

telephone lines that appear as plain
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tiffs in litigation instituted to adjust

the conflict. Thus far the plaintiffs

have been worsted in every case save

one. The following cases have decided

on one ground or another in favor of

the railway lines: Cumberland 'l‘ele

phone Co. v. United Electric Ry. Co., 42

Fed. Rep., 273, (1890); Railway Co. \'.

Telegraph Ass’n, 48 Oh. St, 390, (1891);

Hudson River Tel. Co. v. ‘vvatervliet

Turnpike Co., 135 NI Y., 393, (1892);

National Telephone Co. v. Baker, 1893,

2 Ch., 186. The one case in which the

telephone line was successful is that

of Cumberland Telephone Co. v. United

Electric Ry. Co., (Tenn.) 29 So. W.

Rep., 104, (1894).

All of the cases decided in favor of

the defendant were suits for injunc

tion. The case decided in favor of the

plaintiff was an action for damages.

The wrong alleged in all of the cases

is practically of two kinds: (1) That

by paralleling the wires of the tele

phone company with the wires of the

railway company there is induced in

the former a variable current corre

sponding to the variations in the in

tensity of the current in the latter,

such variation in the latter depending

on the number and movement of the

cars; (2) that by discharging the elec

tricity from the railway wires into the

earth, disturbances in the earth cir

cuits are created over an area of at

least half a mile which interfere with

the earth circuits of the telephone

lines and substantially destroy the

utility of the "telephone service. For

the first evil there is but one known

remedy, namely, to avoid the parallel

ism of the wires. For the second evil

there is but one known remedy, uninc

ly, the abandonment by one company

of the earth circuit and the employ

ment of a return metallic circuit. The

problem is, therefore, to determine

whether it is the duty of the railway

line to protect the telephone line

against the evils complained of, or

 

whether the latter must take at its

own expense the necessary means to

protect itself.

There now seems to be no doubt

that the telephone line cannot enjoin

the railway line. The latter is using

the streets for the purpose for which

streets are primarily intended, name

ly, for locomotion, and has, therefore,

a dominant easement. To enjoin the

railway line would be to defeat the

very object of its existence and to pre

vent the public benefit derived from its

successful operation. This is held in

all the cases, and is admitted by the

Tennessee court. This consideration

has prevented a decision on the merits

in every case holding with the railway

lines. The defendant is creating a

nuisance, but it is an authorized nui

sance, and necessary to the accom

plishment of :1 public end; therefore,

the defendant cannot be enjoined frozn

continuing the nuisance. If both lines

were strictly private conccrns.oper:1lcd

on private lands and for private ends, -

and needing no franchise from the

public, the problem would be simpli

fied although its solution might be

rendered more diflicult.

While it is conceded that injunction

will not lie to prevent the injury, the

question remains whether the tele

phone line niay recover dama_\.;es. 0nl_\

one case has dealt directly with this

question, that decided in the Tennes

see court and reported in 29 So. VV.

Rep., 104. It is there held that the

telephone line cannot recover dam

ages for disturbances by induction

caused by parallelism since it occurs

through no fault of the defendant. The

wires of the latter must follow the

treets and if they chance to parallel

the wires of the plaintiff the conse

quent damage is either incidental or,

as is held in the Tennessee case, is due

to the fault of the plaintiff‘ itself in

obstructing the street; that is, ob

structing it for a purpose subordiuate_
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to the main purpose for which streets

exist. Here again the decision turns

on the relative rights of the parties to

the use of the streets. What would

be the result if plaintiil"s lines were

wholly on private property?

As to damages caused by conduction

the Tennessee court holds the defend

ant liable. Herc the damage does not

occur upon the public street but upon

the plaintiff’s private property, or the

property of subscribers. The currents

discharged by defendant spread to a

considerable distance and, finding the

earth connections of the telephone

wires at the central station and at sub

scribers’ premises, pass up these wires

and play havoc with the receivers and

transmitters. Both parties are iisiiig

the earth for a return circuit; defeznl

ant’s currents being the stronger not

only jostle and assault those of the

plaintifl, but actually invade the

plaintitfs private propert._v and take

possession of plaintiff's private nires.

' This, says the Tennessee court, is a

taking of private property for a pub

lic use without just compensation,

since defendant has no right to the

use of plaintiff's private property as

an electric conductor; and to the ex

tent that plaintiff is damaged by such

use it may recover. The court dis

agrees with Brown, J., Mi Fed. ltep.,

273) where he holds such damages to

be merely incidental inconveniences.

As to the question which party should

apply the remedy by establishing a re

turn metallic current, the_court hold:

that the fact that plaintiff could up

ply the cheaper remedy would after

the amount of its recovery but not th

question of defendant’s liability. 11

other words, the ex tent to which plaii

tiff was damaged would be measure

by the cost of protecting itself by th

return metallic current.

The above case rests on the notio

that the defendant is, by legislatii

authority, permitted to “take” th

pla.intifl’s property for a public end,

but that defendant must first make

compensation. What would be the re

sult if the parties were merely adjoin

ing owners, exercising privatc rights‘!

On this there might be three views.

First, the English courts would he

likely to hold the case within the prin

ciple of Fletcher v. Rylands (L. R. 1

Ex., 265; 3 H. L., 330). Indeed it is

distinctly so held by Kekewich. J., in

the English case, (1893, 2 Oh. 186). He

states the principle to be that, “If the

owner of land uses it for any purpose

which from its character may be call:-.d

non-natural user, such as for example

the introduction on to the land oi

something which in the natural condi

tion of the land is not upon it, he does

so at his peril, and is liable if sensible

damage results to his neighbor’s land,

or if the ]atter’s legitimate enjoyment

of his land is thereby materiallv cur

tailed." Applying the principle to the

facts of-the case he finds no difliculty

in holding electricity to fall within it,

and says: “I cannot see my way to

hold that a man who has created, oi-,

if that be inaccurate, called into spe

cial existence, an electric current for

his own purposes, and who dlSClifli‘g(1$

it into the earth beyond his control, is

not as responsible for damage which

that current does to his neighbor, as he

would have been if, instead, he had dis

charged a stream of water. The ulce

tric current may be more erratic than

water, and it may bc more diiiicnit to

calculate or to control its direction

or force; but when once it is estab

lished that the particular current is

ue creation of or owes its special

existence to the defendant, and is

‘iscliarged by him, I hold that if it

inds its way on to a neiglihoi-‘s land,

nd there damages the nei;glibo1-. the

itter has a. cause of action.”

Second, some American courts

vould probably treat the question as

me of nuisance, and not of absolute
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liability as insurer. In this country

Fletcher v. Rylands is of more than

doubtful authority, yet it borders

closely upon our authorities on nui

sance. The distinction secnis to be

that Fletcher v. Bylands applies to :1

potential nuisance; our authorities

only deal with active nuisance. But

the electric cases are more than po

tential nuisances. The electricity is

not merely stored in such quantities

as to menace the safety of neighbors

in the event of its escaping; it is net

ually discharged under conditions

which inevitably result in its flowing

upon the land of neighbors. Unless

this can be justified it is a nuisance.

This is the new taken by the New

York court (135 N. Y., 393, -109) where

Maynard, J., says:

“We are not prepared to hold‘ that

a person even in the prosecution of a

lawful trade or business, upon his

own land, can gather there by artifi

cial means a natural element like elec

tricity, and discharge it in such u vol

ume that, owing to the conductive

properties of the earth, it will be con

veyed upon the grounds of his neigh

bor with such force and to such an

extent as to break up his business, or

impair the value of his property, and

not be held responsible for the result

ing injury. " ' ' If either (owner)

collects for pleasure or profit the

sulntle and imperceptible fluid, there

would seem to be no great hardship

in imposing upon it or "him the same

duty which is exacted of the owner

of the accumulated water power, that

of providing an artificial conduit for

the artificial product, if necessary to

prevent injury to others.”

Third, some American courts would

be likely to treat the question as one

of negligence instead of n~|isauce, and

to inquire, not whether llie defendant

discharged electricity upon the plain

tifi, but whether he used reasonable

care to avoid so discharging it. This

x

seems to have been the view of

Brown, J., in the federal case (42 Fed.

Rep., 284), where he says:

“Where a person is making lawful

use of his own property, or of a pub

lie franchise, in such a manner as to

occasion injury to another, the ques

tion of his liability will depend upon

the fact whether he has made use of

the means which, in the progress of

science and improvement, have been

shown by experience to be the best;

but he is not bound to experiment

with recent inventions, not generally

known, or to adopt expensive devices,

when it lies in the power of the per

son injured to make use himself of an

effective and inexpensive method of

prevention.”

The result of the authorities to date

seems to be this: An authorized

street railway company cannot be en

joined by an authorized telephone

company whose business it is disturb

ing. It is not liable in damages for

disturbances caused by induction or

parallelism of wires. It is liable in

damages for disturbances occasioned

on the property of the telephone com

pany by the conduction of electricity

discharged into the earth. The ques

tion of public authorization aside, it

would seem to accord with principle

and authority to hold that discharg

ing electricity into the earth in such a

way as to result in the invasion of and

damage to neighboring property con

stitutes a nuisance for which the

usual remedies could be had. But on

this last point the courts have yet to

speak.

“Your Journal is a. mine of interest

ing information to the active practi

tioner.” A. O. Ossrnnn.

Fergus Falls, Minn.

“ I find the practice reports in your

Journal quite valuable and interest

ing." F. M. Tnonnron.

Benson, Minn.
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ATTORNEY OENERAUS DECISIONS.

QWAII LAID Gill‘!-'~I.lGI1' OP ITLTI

‘IO KLII IILIOTIOI.

When a railroad whichhalearnedagrnnt

to swamp lands fails within n reasonable

time to make selection thereof, it is the

privilege of the State, and the duty of the

otficers thereof, to make such selection.

His EXCF.I.l.ENCY, Ksurs Nrznsou,

Governor.

Sir: In your communication of the

first inst. you call my attention to a

deed presented to you by the State

Auditor for your signature, convey

ing to the Minneapolis & St. Cloud

Railway Company a list of lands ac

quired by the State under and pur

suant to the Act of Congress of

March 12th, 1860, known as the

swamp land grant, and request me to

examine into the matter of such con

veyance, and to advise you, in

substance, whether it is proper for

the State to make a selection of lands

for the said company, the time within

which such selection should be made,

the form of conveyance to be used and

when the same should be executed.

I have the honor to advise you, in

reply to your inquiries, that the law

clearly confers upon State authorities

the right of selection of swamp lands

to flll the quota of said company.

By Chapter 3, Special Laws of_ Min

nesota, 1885, a grant of swamp lands

was made to said company lying with

in odd numbered sections in the sev

eral counties through or into which

the said road might be constructed,

not exceeding four sections per mile

of said road, upon the terms and con

ditions prescribed in the said act. It

was further provided therein that in

case of deficiencies in any of the coun

ties through which the road should

run, the said company was author

ized to select lands to supply such

deficiency in any of the several land

districts through or into which the

road should pass, lying within odd

numbered sections.

By Chapter 56, Laws of Minnesota.

1869, said chapter 3 was so amended

as to grant to the said company “a

grant of swamp lands belonging to, or

that may hereafter belong to, the

State of Minnesota not otherwise

granted, equal to ten full sections

for each mile of the said road; pro

vided that this grant of lands shall

not prejudice or affect the rights of

any other railroad company, any asy

lum, charitable institution or school

to any lands heretofore granted.” It

was furthermore provided therein that

“whenever any ten consecutive miles

of the said railroad should be com

pleted and ready for rolling stock, it

should be the duty of the Governor to

execute, on behalf of the State, a deed

of conveyance to the said company,

the full quota of lands for the por

tion of the said road so completed.”

In the case of the Minneapolis &

St. Cloud Ry. Co. v. the Duluth &

Winnipeg Ry. Co., 45 Minn., 104, the

Supreme Court of this State had

under consideration the legislation

hereiubefore referred to. Referring-to

the act of 1869 in question the Court

expressed itself in the following man

ner: “That act is a grant of ten

sections to the mile out of any swamp

lands then belonging to, or that might

thereafter belong to, without any lim

itation or restrictions as to section

numbers or locality. Such a grant

being one of a certain quantity out of

a larger quantity, the land is what is

termed in land grant law a ‘float.’ It

will be observed that the act is silent

as to who should make the selection

of the land. There are two rules of

law applicable to such a grant that

have an important bearing on the re

sult in this case. The first is that the

right of selecting the lands to fill the
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grant, not being given to the grantee.

belongs to the State. The second is

that such a grant does not tie up all

the swamp lands in the state until the

grant is actually filled. Notwith

standing the grant to the plaintiff

(Minneapolis & St. Cloud Railway

Company) the State could still dispose

of any of its swamp lands and give

perfect title to them, provided only

that it had retained enough to fill

plaintit‘f’s grant.” It is, therefore,

obvious, not only that selections of

land for the said company may be

made by the State, but that it has

always been within the power of the

State to make selections and to con

vey the same to the said company as

fast as earned.

Your attention is further called to

the provisions of Chapter 62, General

Laws of 1893, an act designed to en

force an early selection of swamp

lands by railroad companies enjoying

grants from the State. It may be

questioned, however, whether the pro

visions of the last-named act apply to

the grantee named in the deed of con

veyance with which you have been

presented. The act, in terms, applies

to “railroad companies within the

State to which swamp lands have

been granted by the State of Minne

sota, and which, by the terms of such

grant, are entitled to make selections

of swamp lands and receive patents

thereof.” Such companies are re

quired to make selections and file lists

of the same in the oflice of the State

Land Commissioner within two years

from March 24th, 1893. There is, of

course, force to the view that inas

much as selections must be made by

the State to fill the quota of the St.

Cloud Company, the selections should

be made with reasonable dispatch; all

the more so as the grant to such com

pany is prior to the grants under

which other companies claim rights of

selection.

It appears from the records of the

oflice of the State Land Commissioner

that the Minneapolis & St. Cloud

Railway Company is now entitled to

273,565.94 acres. The deed in ques

tion conveys only 271,365.94 acres,

which, if executed, will leave a resi

due to the credit of the said company

of 2,000 acres.

The only reasonable construction I

am able to place upon Section 2 of

said Chapter 56 is that it implies a se

lection and conveyance of swamp

lands to the company therein named

as fast as the lands are earned by

the said company. You will mote

that it is therein expressly provided

that it is made the duty of the Gov

ernor to execute a deed of conveyance

to the said company whenever any ten

consecutive miles of railroad shall

have been completed and ready for

rolling stock.

In this connection it may well be

urged that Chapter 62, General Laws

1893, evinces a policy on the part of

the State to close all such grants

without unreasonable delay.

I am, very respectfully,

H. W. CHILDS.

Oct. 27th, 1894.

IIDUOATIOI — IIOOIPBTEII.‘ TEACHER —

REMOVAL OP.

A teacher who holds a certificate by vir

tue of being a graduate of a normal school

of another tatc, may be suspended and

his certificate cancelled, if he is shown to

be incompetent.

Hon. W. W. Psnnnnsoasr,

Sup’t of Public Instruction.

Dear Sir: In your communication

of the 28th inst. you state that u cer

tain common school -listrict has em

ployed a teacher \\'l'.o is found to be

totally incompetent, although a grad

uate of a Normal School of another

state, and is holding a certificate by

virtue of its approval of the Supei-in»

tcndent of Public instruction. The

Board has made a contract with her, it
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appears, for nine months‘ service, and

in view of her proven iucompetency,

now desire to terminate the contract.

You inquire whether this may be law

fully done.

By Section 1, Chapter 34, General

Laws 1893, in defining the qualifica

tions requisite to a teacher within the

meaning of the school law, it is -pro

vided that a diploma from a State

Normal School of another state, ap

proved by the State Superintendent of

this state, should constitute =1 certifi

cate of authorization to teach in the

schools of this state.

By Section 2, (Jh.-tptor 72, General

Laws of 1891, provision is made to the

effect that at the expiration of two

years of actual teaching service, the

diploma to a -,;ra¢lun'te of a State Nor

mal School m:t_v l.-c l!lll0l'S(!(l by the

President of such school and the

State Superinttuuleut of Public In

struction,which lll(l1)l'Ht‘lllGllt§ make it

a valid cert’l1~-ate, authorizing the

holder thereof to teach school within

this state. By Section 3 of the last

named act it i further provided that

any county or city Superintendent of

Schools, under whose supervision such

graduate may be employed, shall have

authority to suspend such certificate

for causes duly shown, such suspen

sion to be subject to the same ap

proval as is provided in the case of

certificates issued by such city and

county superintendents.

While, in terms, the provisions of

Section 3 have reference to a certifi

cate issued pursuant to the provisions

of Sections 1 and 2 of the same act, it

is my opinion that a certificate issued

pursuant to the provisions of Chapter

34, to a graduate of a Norma] School

of another state, may be deemed to

tall fairly within the contemplation

thereof. It certainly is not within the

contemplation of the statutes of this

state that a district may be burdened

with an incompetent teacher, with no

avenue of escape therefrom.

You are therefore advised that the

Superintendent of Schools of the

county in question is authorized to

cite the said teacher before him to an

swer the charge of incoinpctency, and

if, upon proper investigation. it is as

certained that the charges are sus

tained, he may suspend the operation

of her certificate of qualification.

I am, very respectfully,

H. W. CHILDS.

Dec. 11th, 1894.

UOUIIY OOIIIIIIOIIII -— OLAIII AI’:

LOIID I! II’ IIOIII OI’ ILIVI’.

The Board of County Commissioners has

power to allow claims for highwa work

Ill excels of the amount levied there or.

PIERCE BUTLER, EsQ.,

County Attorney.

In your communication

of the 26th inst. you state, in brief,

that your board of County Commis

sioners have allowed claims for high

way work to a considerable amount in

excess of the fund -created therefor

by tax levy, and that orders have been

drawn by the County Auditor and

countersigned by the Chairman of the

Board of County Commissioners for

such excessive claims.

The statute provides that county

taxes shall be based upon an item

ized statement of the county expenses

for the ensuing year, which shall be

included in the published proceedings

of the county board, and no greater

levy of county taxes shall be made

upon the taxable property of any

county than will be equal to the

amount of such expenses with an ex

cess of five per cent of the same.

It is to be assumed that your Board

complied with the law providing for

its tax levy, and that, among other

items named in the list prepared pur

suant to the statute, was an amount

deemed requisite for highway pur

poses.

Dear Sir:
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The question presented involves the

authority of the Board of County Com

missioners to expend a greater sum of

money for highway purposes than

that -which is expressed in the item

ized list.

The language used by our Supreme

Court in the case of Commissioners of

St. Louis County v. Nettleton,22 Minn.,

359, implies that such authority has

been conferred upon them. The court

there say: “The authority of the

County Commissioners to provide in

the tax levy for such sums, as during

the year they are authorized, and may

find it necessary, to appropriate from

the county treasury for the opening,

vacating, resurveying or otherwise im

proving county roads, cannot be

doubted. Their authority to appro

priate in advance and at the time of

making the estimate for the tax levy,

any sum for such exclusive use—that

is, to provide for such purpose a dis

tinct and separate fund that cannot be

used for any other purposc_—is quite

another thing. It is doubtful, although

the language of Section 79 of the Act

of 1874 may perhaps suggest that it

may be done without they have any

such authority.”

In this connection it should also be

noted that the Board of County Com

missioners may appropriate, within a

fixed limitation, moneys from the

county treasury for highway purposes.

The amount which may thus he appro

priated is left wholly to the discre

tion of the Board, subject to the lim

itation above referred to.

All in all, it is doubtless the cor

rect view to regard the statute re

quiring the itemized list, as affording

a basis, merely, for the levy, without

imposing restrictions as to the

amounts which should be devoted to

specific purposes. It certainly could

not have been intended that the hands

of the Board are to be so tied that it

could not appropriate moneys from

the treasury to meet emergencies

which might, from time to time, arise.

Of course, I assume that the Board

has made an appropriation for the

work from the treasury. I do not wish

to be understood as holding that or

ders may be drawn and paid for high

way work in the absence of an appro

priation from the county treasury of

a definite amount for such purpose.

I am, very truly yours,

H. W. CHTLDS.

Dec. 29th, 1894.

THE PORTRAIT.

 

On Jaunary 7th, 1895. Gov. Nelson

appointed Ozro B. Gould, of Winona,

Judge of the District Court for the

Third District to succeed Hon. Chas.

M. Start. Judge Gould was born in

Ontario, Canada, April 17th, 1840, of

New England parentage. His father

dying in Toronto when the boy was

flve years old, the mother removed

with her child to Western New York,

where she died three years later. The

subject of this sketch was then taken

to reside with a paternal aunt on a

farm in Northern Ohio. At fifteen he

started out for himself, being vari

ously employed until the outbreak of

the war, at which time he was prepar

ing for college at the Seneca County

Academy, Republic, Ohio. Enlisting

as a private in the 55th Ohio infantry

in September, 1861, he served through

the war, being discharged with the

rank of Captain in July, 1865. He

served in West Virginia and with the

Army of the Potomac until May 2,

1863, when he was wounded and taken

prisoner at Chancellorsville. Released

on parole, he commanded ‘a division of

the camp of paroled prisoners near

Washington during the summer of

1863 and in the autumn of that year

joined the army under Grant at Chat

tanooga, participated in the battle of

Missionary Ridge and Look Out Moun
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tain, and the following year in Sher

man's campaign against Atlanta and

the March to the Sea.

Judge Gould read la\v with Lee and

Brewer in Tifiin, Ohio, and graduated

from the Law Department of the Uni

versity of Michigan in the class of

1867, and in the fall of that year set

tled at Winona, where he has ever

since resided. He was resident di

rector of the Minnesota. Soldiers’ Or

phan Home during the existence of

that institution; member of the House

of Representatives in the regular and

extra sessions of the Legislature of

1881; was a member of the committee

of managers on the part of the House

in the matter of the impeachment of

one of the district judges instituted at

that session, and in 1884 he was a dele

gate at large from the state to the

Republican National Convention. Jan

uary lst, 1877, Mr. Gould became asso

ciated in practice with A. H. Snow,

Esq., under the firm name of Gould 8:.

Snow, which continued until his ap

pointment to the bench.

I

OF CURRENT INTEREST.

Stillwater, has been dissolved.

E. Southworth, a member of the

Board of State Bar Examiners, has re

moved from Shakopee to Minneapolis

and formed a partnership for the prac

tice of law with W. H. Adams under

the firm name of Adams & South

worth.

The oflice of THE JOURNAL has

been removed to No. 85 East Fourth

Street, where it will hereafter he

pleased to receive its many friends and

patrons.

The member of the Minneapolis

Bar Library,,at their recent annual

The firm of Nethaway & Gillen, of

meeting, discussed the practicability

of securing quarters in the new Court

House. The plan was indorsed and re

ferred to the executive committee for

further action. Oflicers were elected

and other business transacted.

TO OUR MANY FRIEND5

AND PATRONS:

 

We wish to give notice of our re

moval from the Pioneer Press Build

ing to No. 85 East Fourth Street, St.

[Pan]. Our increasing business has

compelled us to seek more commo

dious quarters, having for some time

been greatly cramped for room, and we

are pleased to announce that in the

future we shall be able to receive our

friends in quarters worthy of them. A

reading room, with a large library, in

which will always be found all the

leading legal periodicals, will be at

the service of members of the bar, and

we hope that they will freely avail

themselves of it. We have greatly in

creased our stock, and, consequently,

are better able than formerly to speed

ily supply the demands of our custom

ers. We trust that in the future we

shall continue to receive your patron

age, as in the past, and our aim in busi

ness shall be to merit it.

FRANK P. DUFRESNE.

 

A Dakota schoolmarm sued three young men

for breach of promise. Counsel for one of the

defendants moved for a nonsuit, on the ground

that she was too promiscuous. Thcconrt seem

ed disposed to grant the motion, whereupon

the plsintiti asked: " lndge, did you ever go

out duck shooting?" His honor‘s eyes lighted

up with the pride of a sportsman as he answer

ed, " Well, I should say so! and many’s the

time that I brought down a dozen at a shot."

"I knew it," eagerly added the fair plaintiff.

“That'sjust the case with me, judge. A flock

of these fellows besieged me and I winged three

ol them." The motion for nonsuit was denied.

—Alhany Law journal.
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DISTRICT COURT.

 

Charles A. Estes v. Dlmon A. Roberts and C. W.

Benedict.

(Dlstrlct Court. Ramsey County, 6082:.)

APPIAI. 80.I'D—~DIIlISI '.I.'0 AOTIOI.

It is no defense to an action against the

sureties on an appeal bond, where the ap

pellant princi al hasbecomeinso1ventpend

ing the appea , to allege that if the original

action had been pressed a ainst the defend

ant at the time the nppea was taken aid

defendant would have been thereby forced

into insolvency, and that thereby the lain

tifl' would have recovered but a sma l per

centage on his judgment, and an answer

setting up such defense is demurrable.

HoLcoIn 8: O'RIILLY for plnintill‘. Wu. G. \‘Vm'rn

for defendant.

Action upon an undertaking on ap

peal. Plaintiif alleged that at the time

the appeal was taken the appellant

was solvent, and that if such appeal

had not been taken he would have been

able to have collected his judgment

from the appellant, but that pending

the appeal the appellant had become

insolvent.

The defendants denied that the ap

pellant was solvent at the time of tak

ing the appeal, but alleged that its as

sets were then but twenty per cent of

its liabilities, and that if" the said

judgment had at that time been en

forced and execution issued thereon

the appellant would then have been

compelled to make an assignment, and

that the plaintiff couldnot have recov

ered more than twenty per cent of his

judgment.

To this answer the plaintifl de

murred.

BRILL, J. It is admitted that at

the time the undertaking was given,

and for a long time thereafter, the

A

Lovering Shoe Company had property,

subject to taxation, greatly in excess

of the amount of the judgment, and

that while the bond was in force it

disposed of all of its property, and has

not since had any. This admitted that

the undertaking preventd the entry of

judgment and the issuance of execu

tion. It is no answer to say. now, that

if judgment had been entered it would

have so disposed of its property, at

that time, that the judgment could not

have been enforced What it would

have done, or what its creditors would

have done, is entirely conjectural. No

proceedings under the insolvency law

were had, in fact. The law did not im

pose any additional duty on the insolv

ent to make an assignment; it is per

missive simply; he could make an as

signment within its terms, or a com

mon law assignment, or none at all, as

he chose. Demurrer sustained.

State ol Minnesota ex rel., Henry W. Chllds, At

torney General. v. Joseph Ehrmanntrsut, Jr.,

and Robert N. Hero.

(District Court. Ramsey County, 5689:.)

0I‘.l'Y OP 8'1‘. PAUI.—COI'IOI’ COUIOIIL OI.

Ch. 1, Sp. Laws 1874-, Sec 5 of Sub.

Chap. 4-, providing for the election of a

president of the Common Council of said

city, is_not repealed by Ch. 6, Sp. Laws

1891, and the powers and duties of such

president are not taken away by said law

of 1891.

C. J. Bnnn1m1.L and T. R. PALMER for relator, Joan

H. Ivse and J. C. Mlcrusi. for respondents.

Proceeding upon information and

writ of quo warranto. It appeared

that the respondents Ehrmanntraut

jorm A. GALBRAITH, Minneapolis.
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and Hare and also E. H. Mllham and

Alexander Lindahl were elected and

qualified aldermen of the city of St.

Paul; that the said respondents were

on June 25, 1894, appointed members

of the Joint Court House and City

Hall Committee by William A. Van

Slyke, the duly elected and acting

President of the Assembly of said

city, and also thereafter, and on De

cember 10, 1894, by John J. Parker,

the duly elected and acting President

of the Common Council of said city,

pursuant to Chapter 64, Sp. Inws

1889.

It further appeared that John Cope

land was elected president of the said

Assembly on June 5, 1894, but was not

entitled to act as such president prior

to July 16th, 1894; that after such ap

pointment of the respondents by said

Van Slyke, and prior to July 16, 1894,

the said John Copeland, assuming to

act as president of said assembly, as

sumed to appoint said Lindahl and

Milham members of said committee.

Upon these facts the Court found that

the said respondents were entitled to

hold and occupy the said ofiice, and

that the said writ be discharged.

EGAN, J. Section 3, Sub-Chapter

3, Chapter 1, Special Laws of Minne

sota 1874, provides: “At the first

meeting of the Common Council in

each year they shall proceed to elect

by ballot, from their number, a presi

dent and a vice-president. The presi

dent shall preside over all meetings

of the Common Council.” At this time

and down to 1891, the Common Coun

cil consisted of but a single body, and

for several years prior to 1891, was

made up of one alderman from each

ward, and five aldermen, elected at

large.

By Chapter 6, Special Laws of Min

nesota 1891,amending the law of 1874,

the Common Council was made to con

sist of two bodies; one of aldermen to

be elected from each ward, who are

 

styled the “Board of Aldermen,” and

nine members elected at large who are

styled the “Assembly." Section 1 of

the law of 1891 provides that “on and

after the eleventh day of May, 1891,

the legislative authority oi the City of

St. Paul shall consist of the Assembly

and ‘a Board of Aldermen, which shall

meet separately, save as herein pro

vided. ‘ ' ' Said two bodies shall

be known as the Common Council of

the City of St. Paul.”

While under the law the Council is

composed of two bodies required in

pertain instances to meet and act sep

arately, yet the Common Council and

the legislative authority remain and

continue, as an entity, the same as

under the law of 1874. Neither tlv

Board of Aldermen nor the Assembly

constitute the Common Council, but

the two together form a third body,

which is the Common Council. There

being no expressed repealing clause in

the law of 1891, consequently it re

peal only so much of the previously

existing law as is inconsistent and can

not be construed in harmony with it.

Section 1 of the law of 1891 further

provides that “each body shall elect

its own presiding officer from its own

members, and shall keep a journal of

its proceedings.” Even if the expres

sion “each body” is not broad enough

to include the third body, made up of

the other two and known as the “Com

mon Council,” yet the laws of 1874 and

1891 can be harmoniously contrued

together, because the law of 1874 pro

vides for the election of a president

of the “Common Council,” and the law

of 1891, under the changed conditions

brought about by it, provides for the

election of a presiding oflicer for each

of the separate bodies, o that each

may transact business in an orderly

manner while meeting separately. It

is just as necessary that there should

be a presiding oflicer when the two
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bodies meet in‘ joint session, as they

are required to do in certain cases by

-the law of 1891, as that there should

be a presiding oflicer of each body

while meeting separately, so that in

this respect there is no inconsistency

between the law of 1874 and the law

of 1891; on the contrary, they are per

fectly harmonious, and, construed to

gether, they provide for the necessary

ofllcers under all requirements of both

laws. This position is rendered more

clear by that part of Section 1 of the

law of 1891., which provides that “all

powers, dutie and obligations held,

and by law authorized and exercised

by the Common Council of said city, as

now composed, is, save as otherwise

herein provided, hereby gran ted to and

imposed upon the Common ('.‘onncil of

said city, as in this act organized and

provided.” The election of a presid

ing otflcer of the Common Council was

one of the powers exercised by, and

a duty imposed upon the Common

Council under the law of 1874, and it

is nowhere taken away by the law of

1891. The Common Council provided

for in the law of 1891 is not in any

proper sense a new hod_v having its

origin in that law, but is simply a con

tinuation of the Common Council pro

vided for in the law of 1871, when con

sidered as an aggregate body. and the

only material departure in the law of

1891 is as to the manner of performing

its duties, by dividing the Council into

two branches, and requiring them to

meet separately in certain cases. For

these reasons, I am of the opinion that

the office of president of the Common

Council still exists, and that the same

was not abolished by the law of 1891.

Chapter 64, Special Laws of Minne

sota 1889, which regulates the man

ner of appointment of said commit

tee, provides: “Three of said com

mittee shall be appointed annually,

by the president of the Common

Council, from the members of

said Council.” This provision of the

law of 1889 is still in force unless it

is repealed by that part of Section 1

of Chapter 6, Special Laws of 1891,

which provides: “And in such cases.

as the charter of said city now pro

vides that the president of the Com

mon Council, ex oflicio ‘ " ' shall

perform certain duties outside of

legislative duties, such duties and pow

ers are granted to and imposed upon

the president, ex ofllcio ' " ' of

said assembly.” I do not think this

provision affects the portion of the law

of 1889 above quoted, for the reason

that Chapter 64, Special Laws 1889, is

in no proper sense a part of the

city charter. Snider v. City of

St. Paul, 51 Minn., 466. And it fol

lows that the president of the

Com'mon Council is the proper

person to appoint the three members

of the said joint committee to be se

lected from the members of the Com

mon Council. At the city election

held in May, 1894, Oscar E. Holman

and Wm. Banholzer were among four

candidates residing in that portion of

the city lying west of Wabasha and

Rice Streets and north of the Missis

sippi River, who received the highest

number of votes for the oflice of as

semblyman. Timothy Reardon and 0.

H. Arosin each resided in that portion

of the city lying east of \Vabasha and

Rice Streets and north of the Missis

sippi River, but neither of them were

among the four candidates residing in

that part of the said city who received

the highest number of votes for said

office of assemblyman,but both of them

received a higher number of votes

throughout the city for said ofiice than

either Holman or Banholzer. None of

them received any certificate of elec

tion by the canvassing board or the

city clerk, and none was required by

any provision of law that I have been

informed of.

Section 1, Chapter 6, Special Laws
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of 1891, provides: “Said Assembly

shall be composed of nine members.

The members of said Assembly shall

be elected at large from the body of

electors of said city, and four shall re

side east of Wabasha and Rice Streets

and north of the Mississippi River, and

four shall reside west of Vvabasha and

Rice Streets and north of the Missis

sippi River, and one shall reside in the

Sixth \Vard of the said city.” This

law is mandatory in its terms, and

prior to being declared unconstitu

tional by a competent tribunal, gave

Holman and Banholzer a prima facie

right, under the circumstances, to hold

the oflice and gave them color of title

to the oflice, and their acts in assist

ing in the organization of the assem

bly, and as members thereof, up to the

time the Supreme Court held this law

to be in conflict with the constitution,

were valid.

W. A. Bllcklnnn v. Dukotn Land and Llvo Stock Co.,

C. U. Lewis. at ll.

(Dlstrlct Court, Ramsay County. 6on2.)

IIGOI-‘III!-I IIIIIUIIIII-JUDGIIITI

A plaintiff who has caused judgment to

be entered against one nr more but not

all of several joint makers of a promissory

note, thereby exhausts his whole remedy

thereon, and cannot thereafter cause judg

ment to be entered against the othermakers

thereof.

F. M. CATLIN for lnintifl‘. Wuuznu H. Mano for

defendant Lewis.

Plaintitf declared upon a promissory

note against four defendants, all being,

as to the plaintifi,joint makers thereof.

Three of the defendants having de

faulted, the plaintiff entered judgment

against them. The defendant Lewis

had answered, alleging that he was

merely a surety on the note, and that

the plaintiif had extended the time of

payment to the makers. After the en

try of said judgments the defendant

Lewis amended his answer. setting up

that the note sued on was a joint note,

and that by the entry of said judg

ments the plaintiff had exhausted the

whole of his right of recovery thereon.

KELLY, J. The promissory note in

suit is thc joint, not several, obliga

tion of all the defendants. Defendant

Lewis, when he wrote his name on the

back of it. to give it credit, and before

delivery, became, by operation of law,

“an absolute maker or promissor and

an absolute surety on the note.” Den

nis v. Jackson,59 N. W. Rep., 98 (Minn.l

The written paper is the contract,

and the Court must construe it. Said

defendant, being by law an absolute

maker as to the payee. it is immate

rial as to the other makers of the note,

he may be a surety. He is a joint ob

ligor with all the duties and rights as

such. It follows, therefore, that plain

tifl.' having entered judglnent, as he did

against the other joint obligbr, there

by released the defendant Lewis.

Black on Judgments, Sec. 770. How

ever harsh this rule may be, it is the

law, and plaintiff is charged with this

knowledge.

The judgments, as entered, are per

haps irregular and defective in form,

but they are only voidable, not void.

Dillon v. Porter, 36 Minn., 341. Having

this in mind, the Court suggested to

the plaintiffs counsel that it would en

tertain a motion to vacate these judg

ments for irregularity, and for judg

ment in proper form against all de

fendants (and which the Court under

stood would not be opposed by defend

ant Lewis), but this suggestion was de

clined.

In re Assignment ol Frlnk A. Lofgren.

(Dlstrlct Court, Hennepln County. 61314.)

PAH‘!-‘I'ZIBHIP—IH8OI-VIIOY OI III

BZIB OI‘

Whcre one member of a partnershi be

comes insolvent and assigns, the so vent

partner is entitled to possession of all the

partnership assets for the purpose of psy

ing the partnership debts and winding up

the partnership business.

Juo. P. Nnnsox for asslgnec.

for petitioner.

It appeared that prior to the 4th

day of April, 1894, the said insolvent

and one Peter Lofgren were partners

Hnnnr J. FL:-|-cans
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under the name of Lofgren Brothers;

that on said day the said insolvent

made an assignment; that said partner

was the owner of certain real estate

and personal property, the title of

which was in the members of the firm.

It further appeared that after the said

assignment the solvent partner con

tinued in possession of all the assets

of the partnership, and proceeded to

convert the same into cash, and there

with discharge the indebtedness of the

co-partnership. The assignee of the

insolvent partner, as such, claimed to

be entitled to one-half of the cash, and

the same was turned over to him

under a stipulation that it should not

be used by him prior to the obtaining

of an order in the said matter by the

District Court. It was urged by the

solvent partner that he had the sole

right to wind up the partnership busi

ness, and was entitled to the exclu

sive possession of the assets thereof

for that purpose. 2 Bates on Partner

ship, Sec. 752 et sec.; Talcart v. Dud

ley, 5 ]ll., 427; l-Ianson v.Paige, 3 Grey,

239; Schalck v. Harmon, 6 Minn., 265;

and this position was sustained by the

Court, and the assignee ordered to

turn over to the solvent partner all of

the assets of the partnership which

had come into his hands.

POND, J.

 

Margaret Colss v. The City of Stlliwstar.

(District Court, Washington County.)

KUITOIPAL OOIPOIATIOI'I—OOIDITIOI'I

PIICIDIIT '.l.'O AWARD OI DLIAGII

AGAIIBI.

A provision in a city charter that one

who claims damages by reason of his

property having been taken for a public

improvement should furnish the city an ab

stract of title showing himself entitled to

the compensation claimed, is valid, and a

complaint for such award which docs not

allege the furnishing of such abstract is de

murrable.

J. N. SBAILI5 for plsintil. H. H. Gianna for defend

BIC.

Plaintiff brought suit against de

fendant and alleged, in substance,

that the defendant, under its charter,

opened, laid out, condemned and ex

tended certain streets within its lim

its; that compensation and damages

were awarded for the taking of prop

erty necessary in making the improve

ments; that plaintifl’ owned property

along the line of the improvements,

part of which was taken by defend

ant; that plaintifif demanded payment

of the damages awarded for the tak

ing of her property, which payment

was refused by the city because she

did not furnish the city an abstract of

title to the property taken, showing

herself entitled to recieve the money.

The city charter requires the furnish

ing of such abstract. Upon such re

fusal to pay plaintiff began suit

against defendant and demands judg

ment. The defendant demurs on the

ground that the complaint does not

state facts sufiicient to constitute a

pause of action.

WILLISTON, J. Section 5, Chap

ter 10 of the charter of the defend

ant, among other things provides that

“before payment of such award the

owner of such property (i. e., lands

taken by the city for a public use) or

the claimant of the award shall fur

nish an abstract of the title showing

himself entitled to all of the compen

sation and damage claimed.”

Section 2, Chapter 50, Special Laws

1891, in Section 6a, being an amend

ment to the charter, also provides

that “when an assessment has been

confirmed ' ' ' the city council

shall thereupon cause to be paid to

‘the owner of such property " " "

the amount of damages, '

but the claimant shall in all cases fur

nish an abstract of title showing him

self entitled to such damages before

the same shall be paid.”

I think that the complaint should

aver the furnishing of such abstract.

It is not necessary to plead that the

defendant is a corporation.

I I
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Sec. 17, Chap. 11, City Charter.

Dillon’s Municipal Corps., Vol.

I., S. 83 (4th Ed.)

Smith v. The City of Janesville,

52 Wis., 680.

By Section 6a of Chapter 10 it is

in substance provided that the

amount of damages awarded the land

owner shall be paid “as soon as a suffi

cient amount of the assessment shall

have been collected for that purpose.”

That is not paying or securing to

the land owner the just compensation

required by Section 13/Article 1 of

the Constitution of this State as a

condition precedent to the appropria

tion of‘ private ‘ property for public

use.

If that provision of the charter has

any validity it is a matter of defense

to be pleaded as such.

Demurrer sustained.

Mlttle Miller v. St. Paul City Railway Company.

(District Court. Washington County.)

IVEIl‘OI—IIPIl'.l' TIIIIIOIY.

A physician may testify as an expert as

to the

where his knowledge is based upon an ex

amination of the plaintiff and upon sworn

statements of the plaintiff as to his symp

toms and suffering, but not where h s

knowledge is based, in part, upon state

ments made to him by the plaintiff's phy

sician.

J. N. CAe1"|.Ili'0r

oseox, and

ant.

Plaintifi had a verdict against the

defendant. The defendant moved to

|vacate the verdict and for judgment

in its favor, notwithstanding the ver

dict, and also, in its moving papers,

asked “for such other and further re

lief as may be proper in the prem

ises.”

On the trial plaintiff called M. and

N., two physicians, as experts. Under

objection of defendant these physi

cians testified, as experts, as to facts

detailed to them by the plaintiff at the

time these physicians made an exam

ination of her condition. Their opin

ion was based in part on the state

laintifli Muss. Bovzsux 8: Tav

Auwsnmo & Su1.u\'n4 for defend

physical condition of a plaintifi'

.4

ments made to them by plaintiff. One

of the physicians’ opinion was based

in part upon statements made to him

by the attending physician of plain

tiff, which statements were made at

the time of the examination by such

expert into the plaintiff’s condition.

The Court held that a physician

may testify and give his opinion as to

the physical condition of the patient

after an examination, though it'be

based in part on statements of the

patient made at the time of such ex

amination as to his suffering and

symptoms; but holds that it was error

in denying the motion of defendant

made on the trial, to strike out the

testimony of Dr. M., for the reason,

as he testified, that his opinion was

based in part upon statements made

to him at the time he examined the

plaintiff by Dr. N., plaintiff’s attend

ing physician. Motion granted.

WILLISTON, J.

Pioneer Press Co. v. James M. Hutchinson and Prod

crlck A. Pike.

(District Court. Ramsey County, oo5o|.)

.‘l’UDGIlI'1'—-OVIAL OIDII IOI. LPPILI|——

WIII IIIIOIUAL LI ITAY.

An oral order for judgment announced

by a judge in open court, does not alone

authorize the clerk to enter judgment.

An appeal which il not perfected by ser

vice of notice of appeal on the clerk, or by

service of a bond, does not stay proceed

ings; and where an order for judgment has

been made orally in 0 court, and there

after an appeal is pe ted, a formal order

may thereafter be made and judgment en!

tered thereon.

B. H. Scmunsu for plaintiff. Cmis. Connsnrs for

the defendants.

This matter arose on a motion on

‘the part of defendant to correct the

records of the Court, the motion being

directed against an entry of judgment

made by the clerk on an oral order

made by the judge in open court, and

entered by the clerk in his minutes.

Other facts appear in the memoran

dum.

BRILL, J. This action was com

menced on the 30th of November,
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1894. The pleadings consisted of a

complaint, answer and reply. De

fendants demurred to the reply, and,

the demurrer having been argued,

upon February 1st, 1895, an order

was made and served upon the de

fendants, overruling the said de

murrer. February 4th defendants

served upon plaintiffs attorney a no

tice of appeal from the order, but

the notice was not served upon the

Clerk of Court, nor filed with him

until March 4th, 1895. A bond on

appeal was given as hereinafter

stated.

The case was upon the general term

calendar for February, was set for

trial, and upon February 28th was

called for trial. The parties then ap

peared and the defendants moved for

a continuance, which motion was de

nied. The plaintiff thereupon moved

for judgment in its favor, upon the

pleadings. The motion was argued at

length, and, at the close of the argu

ment, the Court announced its dc

cision that the motion would be

granted. Thereupon the defendants

asked leave to amend their answer,

and argument was had upon the appli

cation.

VVhile these proceedings were being

had, one of the attorneys for the de

fendants had been procuring a bond

to be executed for an appeal from the

order overruling the demurrer, and he

had presented the bond for approval

to the Judge who made the order

overruling the demurrer. At the close

of the argument for leave to amend,

and before the Court had announced

its decision upon the application, said

attorney and the Judge to whom the

bond had been presented appeared in

court with the bond; the proceedings

were interrupted; the Judge aforesaid

approved the bond, and it was then

filed with the Clerk. The bond was

executed in due form, and contained

the prescribed provisions for staying

proceedings on appeal. A copy of the

bond was served on the plaintifl”s at

torney upon March 4th. Immediately

after the approval and filing of the

bond the Court announced that the

motion to amend the answer was de

nied, and called attention to the fact

that pla_.intifi’s motion for judgment

on the pleadings had been granted.

The appeal was not perfected, if

perfected at all, until March 4th, and

no proceedings were stayed prior to

that time.

An oral order for judgment, an

nounced by a Judge in open court,

does not alone warrant the Clerk in

entering judgment. But if the order

is entered by the Clerk in the min

utes, as the order of the Court, I am

of the opinion that it becomes effect

ual. The entry which was made by

the Clerk in the minutes in the case is

as follows: “Counsel for plaintifl

moved for judgment as claimed in the

pleadings. Granted by the Court.”

It is somewhat doubtful whether this

entry so made is sufficient to warrant

the entry of judgment.

The Clerk made in the Register of

Actions, under the appropriate title,

the entry which defendants ask to

have stricken out. That entry im

ports that judgment was entered; and

as no judgment has been entered

(though I do not think it prejudices

the defendants) it is not strictly accu

rate, and, it being one of the records

of the Court, it is proper that it should

be corrected.

The motion to strike from the rec

ord is somewhat vague and general,

but taking the papers together, and

the statement of counsel made at the

argument, it appears that the entry

in the register is the entry to which

the motion is directed.

The appeal in this case does not

prevent the making or filing of an or

der for judgment, and the entry of

judgment thereon at this time. The
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motion for judgment proceeded upon

the theory that the answer did not

state a defense or counter-claim; and

the Court, after hearing counsel, took

this view of the case. If this is cor

rect it is immaterial whether it is suffl

cient or not. The motion for judg

ment conceded the truth of the allega

tions of the answer, and this places

defendants in as favorable a position

as if the demurrer were sustained. In

this view of the case, and to save any

question as to the effect of the entry

made by the Clerk in the minutes at

the time the motion for judgment was

made, a formal order may be now

made and filed, and judgment entered.

I have gone over the case and have

given my views outside of the matters

strictly involved in this particular

motion; but the entire matter was

gone over at the argument, and I have

taken this course in accordance with

the expressed wishes of counsel upon

both sides.

Wlllllnl P. Clrroll v. The Minnesota Savings Bank.

(District Court. Ramsey County. ooiio.)

IOITGLGIl—UIUI! -PLIIIII.

Where the purchaser at a mortgage fore

closure sale causes the certificates to be

made to a third person, as security for a

debt due a third person, the relation be

tween such purchaser and such third per

eon, as to such certificate, is that of mort

gagor and mortgagee.

Where a transaction is usurious, the rem

edy is to have the contract declared void,

and, possibly. to recover back what has

been paid or delivered.

Where atitle is taken in the name of a

third person, such person is a necessary

party in an action to redeem or recover

the land.

Innis E. TEAS-K for plniutifl. P. C. STBVBNB for de

fendzint.

Plaintiff alleged that certain real cs

tate was properly mortgaged by the

owners thereof, and, default having

occurred, the mortgages were fore

closed, and that he had become the

purchaser at such foreclosure sale. He

further alleged that at about the time

of such purchase by him he borrowed

 

 

of the defendant for one year the sum

of $373.95, for which he executed to

the defendant his promissory note for

$411.34, the amount thereof with the

interest to &1(‘('l'll(.‘ thereon; and at the

same time and as part of the transac

tion, the defendant demanded, and he

promised to pay it, as additional inter

est, the further sum of $50. As se

curity for such loan the plaintiff fur

ther alleged he agreed to assign -the

sherifl”s certificates on the sales above

mentioned, and that to carry out such

agreement he caused the certificates to

be made direct to one W. R. Wilmont,

an otficer of thedefendant, for the de

fendant; that the property was not

redeemed, and the title matured under

the mortgage foreclosure, and that the

defendant had conveyed to one Rush

B. Wheeler, to the injury and damage

of plaintiff. It was further alleged

that the plaintiff, without waiving his

right to claim the note void for usury,

had tendered payment thereof and de

manded a conveyance to himself of the

property in the said sherifl"’s certifi

cate described; that the said tender

was not accepted, and that the defend

ant refused to account to the plaintiff

in this matter. Plaintiff alleged that

the value of the premises at the time of

the alleged conversion thereof was

$13,000; that the value of the use

thereof had been $2,000; that he had

been damaged by trouble and annoy

ance and expense by said wrongful

sale and conversion in the sum of

$500 and prayed for judgment for

$15,500. The- defendant demurred for

non-joinder of necessary parties de

f9Ild{iIlt,C0ll'l(*I1dlIlg that Wilmont an-1

Wheeler were both necessary parties,

and upon the ground that the coin

plaint did not state facts sufllcient to

constitute a cause of action.

BRILL, J. The original transaction

set forth in the coniplaint,out of which

iirises plaintiff’s rights, is a mortgage.
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The allegations regarding the sheriffs

certificate are somewhat contradict

Dry, but their meaning seems to be

that the plaintiff bid ofi the property

and that the certificate was taken in

the name of Wilmont as security for a

loan made by plaintiff to defendant. If

the plaintiff bid ofi the property, he

had the right to have the certificate

issued to himself. He could have com

pelled the sheriff to execute a certifi

cate to himself, and it is immaterial as

affecting the nature of the transaction

that the certificate was taken directly

from the sheriff to Wilmont. Fisk v.

Stewart, 24 Minn., 97, and N. Y. cases

cited. Plaintifl is in the position of

a mortgagor. The remedy of the mort

gagor, whether the mortgage is in or

dinary form, or in the form of the

title, is, primarily, to redeem, and not

the recovery of damages. This action

is of a dual nature. It is alleged that

the loan, for which the mortgage was

given,was usurious. The remedy when

a transaction is usurious is to have

the contracts or securities declared

void, and, perhaps, to recover back

what has been delivered or paid. So

far as the question of usury enters

into this case, it is to be considered in

connection with the allegation which

makes the transaction a mortgage.

Where the grantee, in a deed given as

security, has conveyed the land to an

innocent purchaser so that the mort

gagor’s right to the land is cut ofl’, an

action will lie against the mortgagee

for an accounting or the value of the

land. In this case the certificate was

taken in the name of Wilmont,and the

title matured in him. He is a neces

sary party in an action to redeem or

recover the land, unless he has con

veyed. There is no allegation that

Wilmont has conveyed the land. The

allegation that the defendant conveyed

is immaterial because the defendant

did not have the title, and even if the

conveyance passed the title, plaintiffs

rights were not affected, because it

does not appear that the purchaser

took without notice. Demurrer sus

tained with leave to amend.

 

Albert L. Cox. Pinlntlfl. vs. L. B. Ridplth, Dslsndnnt.

Chicago Great Western Ry. Co., (isrnishee. snd

Osorgew. Barnes, intsrvenor.

(District Court. Ramsey County, 53892.)

J'UlI5DIO'.l'IOI—I'0I' BIB1DII1'—-APPIAI

LIOI——

A non-resident, whose funds in the hands

of s. resident are garnished, gives the

Court jurisdiction by appearing and setting

up objections or defenses to the garnish

ment.

H. H. Hnaarr for plaintiff. '1‘. R. PALMER for de

fondant.

Action against a resident of the

State of Iowa, and a railroad company

which does business in the States of

Iowa and Minnesota, as garnishee.

One Barnes filed a complaint in in

tervention in which he alleged, among

othervthings, that the defendant was

a resident of the State of Iowa, and

the head of a family, and that sections

3072, 3078 of the statutes or code of

laws of said State of Iowa, which, dur

ing all the time herein mentioned,

were and now are in force, provide

that if any debtor is a resident of said

State of Iowa, and the head of a fam

ily, all the earnings of such debtor for

his personal services, or those of his

family at any time within ninety days

next preceding the levy, or garnish

ment, are exempt from garnishment or

levy. Plaintiff moved to strike out

this portion of the complaint in inter

vention.

KELLY, J. The intervenor having

appeared and pleaded generally in this

action is thereby not in position to in

voke the principle which he asks to

have applied. He has conferred juris

diction on this court to determine to

whom the money garnished belongs,

and it will decide that question by the

law of the forum.

The strongest case in the inter

venor’s favor is Drake vs. Lake Shore &
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S. Railway Co., 69 Mich., 168 (13 Am.

St. Rep., 382.) In that case the Court

says: “The wages of an employe, ex

empt from attachment by the law of

the state of his residence, where his

contract for services is made and per

formed, and where his wages are pay

able, and the debt contracted, are not

subject to garnishment in another

state, where he has not subjected him

self to the jurisdiction of the court,

save by the disclosure of the gar

nishee.” 'I‘o same efiect see page 147 of

note to Mo. Pac. Ry. Co. vs. Sharret

(49 Kans. 375), found in 19 Am. St.

Rep. 143.

Upon the question sought to be

raised, but which I do not decide, the

holdings are not uniform. The cases

above cited and Mason vs. Beebe, 44

Fed. 556, seem to sustain the inter

venor, while Mooney vs. Union Pacific

Railway Company (Iowa) 14 N. W.

Rep. 343 and Lyon vs. Callopy et al.,

(Iowa) 54 N. W. 476, hold otherwise.

Wllllsm R. Merriam v. Eugene Underwood es. sl.

(District Court. Rslnsey County. 6087i.)

II'BOI|V.BIOY——DUI.'Y OP IIBOLVIIT IO

IAI2 LIIIGIIIII. IOI-IIIIDIIII

——IlIVIOI OP AI’ OIDII 1'0 IIOW

CLUII UPOI ATIOH-IIYB OP.

It is the duty of an insolvent debtor,

against whom actions have been com

menced, to make an assignment before

judgment has been obtained against him,

and the moving creditor obtain a preference.

If actions have been comrhenced, and the

debtor does not answer therein or assign,

the court will, upon proper cause shown,

restrain the entry of judgment in Such

action and appoint a receiver for such

debtor. Where such moving creditors are

non-residents the court will direct service

ofan order to show cause in such matter

to be made upon their attorneys of record.

DAYII, Ksnnooo 8: SBYBIAICB for plaintiff. onus

8: MCMUIRAR and '1‘. R. PALIIBI for defen ants.

'1‘his matter came on to be heard on

petition of said Wm. R. Merriam that

the said Eugene Underwood be de

clared insolvent, and that .1 rcccivcr of

his unexempt property be appointed.

Among other things, it was repre

sented in said petition that the

defendants Thompson and Read

had each commenced action against

 

said defendant Uderwood for

large sums of money; that they

had filed their complaints in said ac

tions and served the summons therein

personally, and that the said Under

wood had failed to compromise or set

tle their claims, and, although twenty

days had almost elapsed since the

service of the summons upon him, he

had failed to answer or make an as

signment for the benefit of his credi

tors, and that he did not intend to do

so, and that by reason of said matters

said Thompson and Read were about

to obtain a preference over the other

creditors of said Underwood.

Wherefore, said petitioner prayed

that said Underwood be declared in

solvent, and that said Thompson and

Read be enjoined from entering judg

ment in said actions and taking steps

to obtain a preference over the other

creditors of said Underwood.

Thompson and Read being absent

from the State, the order to show

cause was, by order of Court, serv

ed on their attorneys of record. The

Court finding the facts as set out in

said petition adjudged the said Under

wood to be insolvent, and entered an

order restraining said Thompson and

Read from entering judgment. or pro

ceeding in said matter until after the

appointment of a receiver.

KELLY, J. In Yanish v. Pioneer

Fuel Co., 62 N. W. Rep., 387, the Su

preme Court has construed Chapter

148, General Laws of 1891 (familiarly

known as the Insolvency Law) and in

particular Sections 1, 2 and 3 as

amended by Chapter 30, General Laws

1889. The Court say: “Construing

together the provisions of Sections 1,

2 and 3 above quoted and referred to,

and other provisions of this statute,

we are of the opinion that the Legis

lature intended to impose on the in

solvent debtor the positive. duty of pre

venting preference among his credi-.

tors. If the debt is due, and he has no
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bona tide defense, it is his duty, under

the statute, to prevent such a preI'cr

ence by making an assignment before

the proceedings for the collection of

the debt have reached a stage where

he cannot prevent a preference. If he

wilfully fails to perform this duty, it

must be held that he intended the con

sequence of his own unlawful omis

sion, that he intended to permit such

creditor to take a preference, that he

intended that such creditor should

have a preference.”

But it is claimed here that until the

time for answering had expired in the

Thompson and Read suits the insolv

ent Underwood still had time to as

sign, and could not be adjudged to

have omitted any legal duty until

clearly in default by lapse of this time.

\Vhen Underwood was served with

the order to show cause in this matter

he had clear notice that his creditor.

the petitioner, charged him specifical

ly with being insolvent, and to intend

to prefer his other creditors, Thomp

son and Read, by failure to answer to

the complaint of each. If these

"charges were not true, it was his duty

to answer in those actions and in this

proceeding. He has done neither.

The petitioner was not obliged to wait

until Thompson and Read had entered

judgment, and su'e to set it aside so

far as it should become a lien on real

estate, as in the Yanish case. He had

a right to proceed as he did, and he

had clearly the power, and did not in

anywise abuse it, to stay the entry of

judgment in those cases until this

order to show cause could be heard.

It is a very ordinary exercise of the

restraining power of the Court to pre

vent the consummation of legal

wrongs. The manner of the notice

given to Thompson and Read is clear

ly, by the law, left to the Court's dis

cretion, and the notice given was the

very best possible notice, to their at

torneys of record.

 

John M. Warner v. City of St. Paul.

(Dlnrlct Court. Ramsay County. 60219.)

LIIIIIIIIII IOI LOCAL II!!!)YI

KIIII.—I'OT1OI I0 II GIVII OWIII.

—~PL!III‘I.' UIDII DUIIII.

A proceeding to enforce the payment of

an assessmcntforlocalimprovementsunder

the charter of the City of St. Paul is a pro

cecding in rem against the property.

(Query.) A payment of n jud ent ob

tained against property for loca improve

ment assessment is not a payment under

duress.

B. Gunasnn for plaintiff. LIOI T. CIAIIIILAII for

defendant.

Action brought to set aside a judg

ment obtained against certain real

estate for non-payment of an assess

ment for local improvements, and for

damages caused by the entry thereof.

Plaintiff alleged that he was the

owner of record of said real estate;

that by the error of the Board of Pub

lic Works and the Treasurer of said

city he was not given notice of said

assessment until four days before the

time to redeem from sale thereunder;

that he had good grounds to contest

the said assessment if he had received

notice thereof, and that in order to

protect his rights in said property he

was compelled to pay the amount of

said judgment and interest and costs.

Defendant demurred generally.

BRILL, J. The complaint is some

what indefinite and it is difficult to

know. precisely what some of the alle

gations mean; but I take it that the

complaint is based upon the fact that

the city made a public improvement

which it was authorized to make, and

for which the Board of Public Works

was authorized to make and did make

an assessment upon the plaintiffs

property. It was alleged “that the

Board of Public \Vorl:s let a contract

for the opening of Fairview Street,”

but this was interpreted by counsel,

at the hearing, as meaning that the

Board let a contract for the grading

of F8.lI'VlBW Street. If the complaint

is not to be taken as setting up a pro

ceeeding authorized by the charter,

then it is ditficult to understand why



74- THE MINNESOTA LAW JOURNAL. [vo1.. Ill

  

the payment made by the plaintiff is

not voluntary, and upon that theory

plaintiif has no cause of action; but,

assumed that the complaint sets forth

a proceeding authorized by the char

ter, it appears that the assessment

made by the Board was not paid and

that a judgment against the property

was entered therefor, and the prop

erty sold thereunder. l‘laintiil' re

deemed from sale. It is not plain that

any of the proceedings were irregular

or void, except that another person

than the plaintiif was named as the

owner of the property; and because of

this mistake in the name, the plaintiff

seeks to have the proceeding set aside

and to recover the amount paid by

him.

So far as the failure to send per

sonal notice to the owner is concerned,

the charter expressly provides that

that should not aflect the validity of

the proceeding; and it is settled that

the actual notice to the owner is not

necessary. Dousman v. City of St.

Paul, 23 Minn., 394.

The proceeding is a proceeding in

rem against the property. I have not

been pointed to anv provision which

requires the name of the owner to ap

pear in any of the proceedings, and l

have been unable to flnd any such pro

vision. Whenever there is any form

of proceeding given in the charter, or

any specific provisions as to what

shall be contained in any of the writ

ten or printed proceedings, nothing is

said about the name of the owner. and

it was not contemplated that the name

of the owner should appear at all.

A mistake in the name is not jurisdic

tional. It must be held, notwithstand

ing the mistake in the name of the

owner, that the Court had jurisdiction

to enter the judgment against the

property

It is doubtful, in any event, whether

the payment made by the plaintifl’ can

be considered as made under duress.

See Shane v. City of St. Paul, 26 Minn.,

543. 1)emurrer sustained.
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THE MONROE DOCTRINE.

In an article recently published in

the New York Herald is a very clear

and pertinent definition of the princi

ples involved in the Monroe doctrine,

written by the American historian,

John B. Mcliiaster. He divides the

subject into seven parts. and sums up

the meaning of this important princi

ple of international law as follows:

“I. It must be remembered. in the

first place, that the declaration on

which Monroe in 1823 consulted his

cabinet and his two predecessors. Jef

ferson and Madison, related to the

meddling of the powers of Europe in

the affairs of American States.

“2. That the kind of meddling then

declared against was such as tended

to control the political affairs of Amer

ican powers, or was designed to ex

tcnd to the New World the political

system and institutions of the old.

“3. That the declaration did not

mark out any course of conduct to be

pursued, but merely asserted that in

terposition of the kind mentioned

would be considered as dangerous to

our peace and safety, and a manifesta

tion uf an unfriendly disposition to

ward the United States.

“4. That this doctrine has never

been indorsed by any resolution or act

of congress, but still remains the de

claration of a president and his cab

inet.

“5. Nevertheless, it was and is an

eminently proper and patriotic. doc
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trine, and as such has been indorsed

by the people of the United States,

and needs no other sanction. The

people, not congress, rule this country.

It is not of the smallest consequence,

therefore, whether congress ever has

or ever does indorsc the doctrine.

which very flttingly bears the name of

the first president to announce it.

“6. The Monroe doctrine is u. sim

ple and plain statement that the peo

ple of the United States oppose the

creation of European dominion on

American soil; that they oppose the

transfer of the political sovereignty

of American soil to European powers,

and that any attempt to do these

things will be regarded as ‘dangerous

‘to'our peace and safety.’ What the

remedy should be for such interposi

tion by European powers the doctrine

does not pretend to state; but this

much is certain, that when the people

of the United States consider any

thing ‘dangerous to their peace and

safety’ they will do as other nations

‘do, and, if necessary, defend their

peace and safety with force of arms.

“7. The doctrine does not contem

plate forcible intervention by the

United States in any legitimate con

test, but it will not permit any such

contest to result in the increase of

European power or influence on this

continent, nor in the overthrow of an

existing government‘, nor in the estab

lishment of a protectorate over them,

nor in the exercise of any direct con

trol over their policy or institutions.
Furtherithan this the doctrine does

not go. It does not commit us to take

part in wars between a South Ameri

can republic and a European sover

eign when the objcct of the latter is

not the founding of a monarchy un

der a European prince in place of an

overthrown republic. In the present

instance, therefore, the doctrine does

not apply so long as England does

not hold the ports of Nicaragua longer

 

than is necessary to secure the pay

ment of the sum she is determined to

extort. Should she attempt to hold

Nicaragua forever, the Monroe doc

trine would apply, and our duty and

policy would be resistance.”

 

DECISION OF THE UNITED STATES CIR

CUIT COURT OF APPEALS.

[Rcprintcd from Chicago Legal Nev.-s.]

Robert W. Workman v. City uf New York, and

Jamel A. Gallagher.

(U. S. Circuit Court of Appull. Second Circuit.)

IUIIOIPLL OBI-POILTIOIE —WIII LIL
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XIII.

The City of New York is not responsible

for the negligence of members of its fire dc

partment committed while attempting to

extinguish a fire within the corporate lim

its.

This rule is not atfecicd by the fact that

the suit, based on that negligence. is

brought in a court of admiralty instead of

acommon law court, and that the negli

gence complained of consisted in the im

proper navigation of a boat in the service

of the fire department. Although in such

acasc the boat may have been the direct

iiistrumentality in effecting a marine tort,

neither the vessel nor the owners can be

held responsible by reason of that circum

stance alone.

Oflicers selected by municipal corpora

tions to perform a public service for the

general welfa re of the inhabitants or of the

community, in which the corporation has

no private interest, and from which it dc

rivcs no special benefit or advantage in its

corporate capacity, are not to be regarded

as the servants or a ents of the municipal

ity and for their neg i ence or want of skill

it can not be held liab c, even though their

duties are defined and their ofliccs crested

by the charter or organic law of the muni

cipality and such ofliccrs are selected, cm

ploycd and paid by the corporation itself.

In selecting and employing such ofiiccrl

and agents, the municipality merely per

forms a_ political or governmental function.

the duties entrusted to them do not relate

to the exercises of corporate powers, and

hence they are the agents and servants of

the public at large. (Reversing 63 Fed.

Rcp., 298.)

Appeal by the mayor, alderinen and

commonalty of the City of New York

and James Gallagher from a decree of

the District Court of the United

States for the Southern District of

New York, that the libelant recover

damages from the respondent for inju

ries sustained by a vessel belonging

to libelant by reason of the collision

I
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with that vessel of the fireboat the

New Yorker.

On June 11, 1893, a fire broke out

on the water front of New York city,

on the East river, and both the fire

boats, the New Yorker and the Have

meyer, were summoned by telegraph

to assist in extinguishing the tire.

The New Yorker, coming up the East

river with the tide and attempting to

enter the slip in which was the bark

entine, the Linda Park, of the libelanr,

came into collision with the Linda

Park (as was claimed by the respond

ents, by being caught by the eddy be

tween the piers and swept against the

barkentine).

A libel was filed, and as amended

was against the board of flre com

missioners of the City of New York.

the pilot of the New Yorker, one Gal

lagher, and the mayor, aldermen and

commonalty of the City of New York.

The case was tried in April, 1804,

before Hon. Addison Brown, Judge of

the District Court, and that court

thereafter decreed that the libel be

dismissed as against the fire depart

ment of the City of New York, but

rendered a decree for damages against

the mayor, aldermen and commonal

ty of New York and against James

A. Gallagher, the pilot.

From this decree the present appeal

was taken by both of the respondents.

the mayor, etc., and James A. Galla

gher.

VVALLACE, C. J.:

in the record adequately sup

ports the conclusion of the court

below that the injuries caused

by the libelant’s vessel by the

impact of the fire boat were

caused by the negligent manner of the

fire boat while the latter was trying

to reach a convenient location to play

upon a burning building near the pier

at which the libelant’s vessel was

moored. The case then presents the

legal question whether the municipal‘

The evidence

corporation, the mayor, etc., of the

City of New York, is responsible for

the negligence of the members of its

fire department, committed while at

tempting to extinguish a fire within

the corporate limits.

That the suit is brought in a court

of admiralty instead of a common law

court, and that the negligence con

sisted in the improper navigation of

the vessel, are considerations which

cannot affect the conclusion. Al

though the vessel may have been the

direct instrumentality, the oflcnding

thing, in affecting a marine tort, nei

ther the vessel nor her owners can

be held responsible by reason of that

circumstance alone. The common

case of a collision of a vessel in tow

of another, and a third vessel, pro

duced by the negligence of the towing

vessel, is a sutticient illustration. If

the vessel in tow is free from negli

gence, neither she nor her owner is lia

ble for the injury. Accountability.

either personally or on the principle

of agency, must concur with injury to

give a cause of action in any tribunal,

equally in admiralty as at common

law. If the City of New York would

not have been liable if one of its steam

fire’ engines, manned by the members

of the fire department, had, by want of

due care, while endeavoring to reach

a. conflagration, injured an individual

or hi property, it cannot be liable in

the present suit.

It is familiar law that the otlicers se

lected by a municipal corporation to

perform a public service for the gen

eral welfare of the inhabitants or the

community, in which the corporation

has no private interest, and from

which it derives no special benefit or

advantage in its corporate capacity.

are not to be regarded as the servants

or agents of the municipality, and for

their negligence or want of skill it

cannot be held liable. This is so, not

withstanding such ollicers derive their
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appointment from and are paid by the

corporation itself. in selecting and

employing them the municipality

merely performs a political or govern

mental function; the duties intrnsted

to them do not relate to‘ the exercise

of corporate power, and hence they

are the agents or servants of the pub~

lic at large. llpon this principle it

has uniformly been decided by the

courts that municipal corporations are

not liable for the negligence or wrong

ful acts of the ofiicers of the police

or health departments committed in

the course of their ordinary employ

ment. Unless the duties of the oth

cers of the fire department are of a dif

ferent complexion, and they are the_

servants of the municipality because

they are engaged in performing one of

its corporate functions, the same prin

ciple must extend immunity to the

municipality for the negligent acts of

these otiicers and their subordinates.

A municipal corporation, like a pri

vate corporation, is liable to any per

son who has sustained injury in con

sequence of its neglect to perform a

corporate duty; but because the duties

of municipal corporations in respect

to protecting its citizens from the dan

gers of fires are governmental, and

not corporate, they are not liable to

the owner of property injured by fire

in consequence of their neglect to pro

vide suitable flre apparatus, or to pro

vide and keep in repair public cisterns

or the failure of their firemen to use

proper eflorts: Wheeler v. Cincin

nati, 19 Ohio St., 19-; Batch v. Coving

ton, 17 B. Mon., 722; Brinkmeyer v.

Evansville, 29 Ind., 187; VVaitman v.

Washington, 1 Black, 39, 49; Kies v.

Erie City, 135 Pa. St., 144; Heller v. SP

daiia, 53 Mo., 159; Robinson v. Evans

ville, 37 Ind., 334. So uniform and

numerous are the authorities against

the proposition that a municipal cor

poration is liable for the negligent

acts Of these otiicers that to discuss it

as an original question would seem to

be inappropriate. In one of the most

recent text books on the law of muni

clpal corporations the rule is thus

stated: “Municipal corporations are

not liable for the negligence of their

firemen although they may be appoint

ed and removed by the city, and the

performance of the duties are wholly

subject to its control.” Tiedman on

Municipal Corporations, Section 333.

A reference to the following adjudl

cated cases, in which the rule has

been applied, will sufiice to show how

universally it obtains in the courts of

this country: Hatford v. New Bed

ford, 16 Gray, 297, in which a hose car

riage, on its way to a fire, ran over the

plaintiff; Fisher v. Boston, 104 Mass,

87, in which the injury was caused

from the bursting of a hose; Burrill

v. Augusta, 78 Maine, 118, in which a

horse was frightened by escaping

steam from an engine left in the

street; Wild v. Patterson, 47 N. J.

Law, 406, in which the injury was

caused from a defect in the brake of

an engine; Hayes v. Oshkosh, 33 Wis..

314, in which damage was sustained

by the negligent management of an

engine in allowing the» escape of

sparks; Wilcox v. City of Chicago,

107 Ill., 334, a case of collision with

a hook and ladder -wagon; Edgerly v.

Concord, 58 N. H., 78, a case of the

negligent testing ot“a hydrant; How

ard v. San Francisco, 51 Cal., 52, a

case of collision with an engine; Mc

Kenna v. St. Louis, 6 Mo. App., 320,

a case of the negligent management

of hose carriage; Jewett v. New Ha

ven, 38 Co'nn. 368, a similar case;

Grube v. St. Paul, 34 Minn., 402, a sim

ilar case; Welsh v. Rutiand, 56 Vt.,

228, a case of injury of slipping on ice

caused by the escape of water from

fire hydrant; Greenwood v. Louisville,

13 Bush., 226, in which plaintiff was

negligently run over on the sidewalk

by an engine; Freeman v. Philadel
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phia, 7 W. N. C. Pa., 45, and Knight v.

Philadelphia, 15 W. N. C. Pa., 307,

cases of careless driving of flre engine;

Dodge v. Granger, 17 R. I., 66.4, a- case

of injury by the negligent projection

of a ladder from an engine house; Si

mon v. Atlanta, 67 Ga., 618, a case of

injury from a rope stretched across

the street by the fire department.

It is quite immaterial that the du

ties of these officers are defined and

the oflioers created by the charter

or organic law of the municipality;

the test of corporate liability for the

acts of the otficers of the municipality

depends upon the nature ‘of the duties

with which they are charged; if these,

being for the general good of the pub

lic as individual citizens, are govern

mental, they act for the state, if they

are those which primarily and legiti

mately devolve upon the municipality

itself, they are its agents. Thus in

Mead v. New Haven, 40 Conn., 72, the.

city, pursuant to its charter, appoint

ed an inspector of steam boilers and

passed a by-law which imposed a pen

a1ty on any person who should use a

boiler without having it tested by an

inspector. In a suit for the negli

gent act of the inspector the court

said: “The duty of inspection of boil

ers is governmental. The object of

the inspection is to protect all citizens

from danger who may come in contact

with the boiler, or may be exposed in

any way to danger from its unsafe

condition. The city, as such, has no

pecuniary or individual or private in

terest in the matter, and although the

power of the city over the subject is

conferred by the charter, and not by

the general law, yet the city must, we

think, be regarded as the agent of the

government, and acting for the state,

and not for itelf, in making the ap

pointment of inspectors, and therefore

not liable for the inspectors’ negli

gence.”

The fire department of the City of

New York derives its origin and de

fined powers from the same organic

law as do the commissioners of char

ities and correction, and the depart

ment of public instruction, and the of

flcers of each are constituted by the

appointment of executive oflicers of

the city. Of the commissioners of

charities and correction the Court of

Appeals said in Maximillian v. The

Mayor, 62 N. Y., 160: “It is seen at

once that the powers and duties of the

commisioners of charities and correc

tion are not to be exercised and per

formed for the special benefit of the

defendant. It gets no emolument

therefrom nor any good as a corpora

tion. It is the public, or individual

members of the comunity who are in

terested in the due exercise of these

powers and the proper performance

of their duties. ' " " These chief

oflicers, though in a sense its officers,

as having no power unless after ap

pointment by it, and as mainly con

fined within its territorial boundaries,

are yet oflicers of the state govern

ment, in the sense that they perform

its functions within a designated polit

ical division of the state.” Of the dc

partment of public instruction the

Court of Appeals said in Ham v. The

Mayor, 70 N. Y., 459: “Although

formally constituted a department of

the municipal gevernment the duties

which it was required to discharge

were not local’ or corporate, but relat

ed and belonged to an important

branch of the administrative depart

ment of the state government.” It

was held in each of these cases that

the City of New York was not liable

for the negligence of an employe of

one of these departments. And in

Thompson v. The Mayor, 52 Super. Ct.

Rep.,427, it was held that the city was

not liable for the negligent conduct of

the employes of the fire department

as at present constituted.

We entertain no doubt that the city



80 THE MINNESOTA LAW JOURNAL. [voI.. Ill

was not liable for the negligent man

agement of the fire boat in the pres

ent case, and that the libel aganist

the mayor, etc., should have been dis

missed by the District Court.

It is accordingly ordered that the

cause be remanded to the District

Court with instructions to dismiss the

libel against the mayor, etc.. with

costs of this court and of the District

Court, and to afiirm the decree against

the respondent, Gallagher, with costs.

COMMERCIAL OOURTS OF LONDON.

The following letter from the. Lon

don correspondent of The American

Lawyer is of interest to the Minnesota

lawyer. The condition is rapidly be

coming the same in the larger cities

of the state as that described, and some

remedy will undoubtedly soon have to

be found. Our procedure is no more

simple than that of the English courts,

under the Judicature Act, and the de

lays are now very inconvenient and

burdensome in the trial of commercial

cases, and have already been instru

mental in driving a great deal of busi

ness from the courts to the loss of the

profession as well as to the parties,

who prefer a poor settlement to a te

dious and worrysome litigation, even

though finally attended by just judg

ment and decision.

“For many years past it has been

patent to the mind of every thinking

lawyer in England that our law courts

no longer retain the confidence of the

commercial community. The reasons

are not far to seek. Business men

find law slow, when it ought to be

speedy; rigid, when it ought to be flex

ible; technical, when it ought to be

simple; obscure, where it ought to be

plain; costly, when it ought to be

cheap. While the steamship, the tail

way, the penny post,the telegraph and

the telephone have at one and the same

time opened up new realms to com

merce and enormously facilitated and

 

increased old and new forms of busi

ness, luw has dragged along in much

the same leisurely, old stagecoach man

ner, .until it is hundreds and hundreds

of miles behind the times, and it is

doubtful whether it will ever overtake

commerce again. For it is impossible

satisfactorily to apply to the legal

working of the complicated, ev

er-expanding and flexible commer

cial machine of modern times,

with its high velocity and its mill

ion and one new forms‘ of

business and combinations of cir

cumstances, only those few somewhat

rigid, principles which worked so ad

mirably when applied to the slow,cun1

brous, legal commercial machine of a

hundred years ago. One might as well

attempt to regulate, control and keep

up the motion of one of the very latest

forms of locomotive steam engines by

applying to its working as a whole,

those, and only those, scientific princi

pdes which need to be taken into ac

count in running a stagecoach. Law

yers have been slow to see this, and in

deference to the modern prejudice

against judge-made law even the few

of our judges who were capable of so

doing have shrunk‘ from boldly grap

pling with the ditliculty. Even where

the legislature did its best to remedy

the evil, as, for example, by the Facto

ry acts, the courts, by their extremely

narrow rules of interpretation, almost

rendered the acts useless. The conse

quence has been that the mercantile

community, finding it hopeless to ex

pect anything from the judges and the

legislature, have themselves taken the

I matter in hand by establishing arbi

tration as‘the general method of set

tling commercial dispute. Each line

of business soon had a number of up

right and competent business men will

ing to act as arbitrators. The advan

tage of going before a man who, from

his own knowledge of business, at once

grasped the real point at issue, and
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who firmly declined to attempt to un

ravel the subtle technicalities which

judges so delight in, was soon obvious.

The parties obtained at a comparative

ly slight expense a speedy decision,

which fairly squared with their own

mercantile notions of right and wrong,

whereas, had they gone to law, it was

very likely that their case would have

come before a judge totally ignorant

not only of the meaning of the commer

cial words, documents and usages of

the particular business, but even of the

very elements of mercantile law; so

that so much time, trouble and money

would have been wasted that the ulti

mate decision would have benefited

and pleased neither party. The new

rage for arbitration culminated in 1893

in the establishment of the (‘ity of Lon

don Chamber of Arbitration, under the

joint auspices of the Lord Mayor and

Corporation and.the London Chamber

of Commerce. The distinctive feature

of this tribunal is that business men

are the judges and that they have a

lawyer to act as legal assessor. Mean

time, the judges of the Queen's Bench

Division began to realize that a con

siderable portion of Othello’s occupa

tion had gone, and bethought them

selves that the discontinuance of the

Guildhall sittings must be the cause,

and they concluded that if those sit

tings were begun again commercial

law business would again return to the

courts. Accordingly, the Judicature

act of 1891 was passed and sittings

thereunder again held at the Guildhall,

but they have utterly failed to achieve

their object, and have now been discon

tinued. As was said at the time by

an eminent Queen's counsel: “One

reason for their failure is that the

judges who were appointed to sit at

Guildhall were not always men with

special qualifications for determining

commercial disputes. A selection

ought to have been made of judges spe

cially versed in mercantile matters.”

 

“Profiting by the lesson inculcated

by this failure, the judges of the same

division, on the 24th of May, 1894,

passed the following resolution: “That

it is desirable that a list should he

made of commercial causes to be tried

at the Royal Courts of Justice by :1

judge alone, or by jurors summoned

from the city, and that a commercial

court should be constituted of judges

to be named by the judges of the

Queen’s Bench Division.” In accord

ance-with this resolution the judges of

that division issued a notice on the 9th

of February, 1895, giving eflTect to that

resolution by ordering that :1 new and

special tribunal for the trial of com

mercial causes should come into ex

istence on the 1st of March, 1-R95, and

that Mr. Justice Mathew should be the

judge. Everything has been done in

the direction of simplifying procedure.

with a view to enable parties, if they

so desire, getting a speedy and final

judgment. The order further defines

what are commercial causes and orders

a separate list of such causes to be

kept, but no cause is to be entered in

such list for -trial except by direction

of a judge charged with commercial

business. After writ, or originating

summons, application for his judgment

on a point of law may be made to the

judge, who is also empowered, at any

time after appearance and without

pleadings, to make such order as he

thinks fit for the speedy determination

in accordance with existing rules of

the questions really in controversy be

tween the parties. Without going fur

ther into the matter, everything has

been done to bring the court abreast

of modern commercial requirements,

and it starts with a judge who posess

es the confidence of the whole of the

mercantile community. Not only

that, but lawyer here expect

a great deal from the genius

of the new Lord Chief Jus

tice of England—Lord Russell of Kil
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lowen—and so far they have not been

disappointed. It is felt that if these

two judges cannot lure commercial

causes back to the courts that nobody

else can, and lawyers lo‘ok for the re

sult of the attempt with mingled feel

ings of anxiety and hope, in which,

however, hope decidedly predominates.

At present Mr. Justice Mathew is deal

-ing with commercial causes chiefly in

Chambers, but on the 11th of March

he will commence his sittings in court.

The same eminent commercial lawyer

whose words we quoted above is also

reported to have said: “Commercial

cases can easily be tried by judges who

have gone through a proper training

for the work at the bar. Mr. Justice

Mathew, for instance, is pre-eminently

qualified to discharge the duties of the

special court which the judges have

established by their resolution.”

BANKS AS BORROWERS-STARE DE

CISES.

The Banking Law Journal, in an

editorial called forth by the decision

of the Supreme Court of the United

States in Western National Bank v.

Armstrong, 14 U. S. Sup. Ct. Rep., 572,

strongly sets forth the great injury

done by courts of last resort in over

ruling ‘their former decisions which

have been acted upon as established

law. The case cited holds contrary to

the former rulings of the Federal

Courts, that it is not within the ordi

nary and legitimate course of banking

business to borrow money and, there

fore, that one lending to a bank must

show that the ofiicer procuring the

loan had special authority to borrow

the money.

The editorial says, in part:

“Up to the time of the rendition of

this decision it had been largely the

practice of banks, who made loans to

other banks, to rely on the soundness

of this last named rule, " sup

‘That borrowing was within the ordinary course

of banking business.

 

"change in tatutory law.

ported as it was by many de

cisions, and to deal with the proper

officers of borrowing banks on the

assumption of their full authority to

bind their institutions for the money

loaned. When, therefore, the contra

ry decision of the Supreme Court was

made, it came as a bombshell to many

conservative banks whose money had

been loaned to other banks without

the production of special authority,

in cases where the defense of want

of authority was made or intimated,

in bar of recovery. In the very casein

which the decision was made a loss of

the enormous sum of $200,000 was

entailed upon a New York bank by

the sudden and unexpected overturn

ing of the previously established rule.

In another case, reported in the pres

ent Journal, the still larger sum of

$300,000, advanced by a New York

bank upon the faith of existing law.

is put in jeopardy, and its recovery

will depend upon the ability of the

bank upon a new trial, to prove special

authority, or ratification of the ofiicer

of the borrowing bank. In other cases

now pending, involving similar trans

actions made before the decision was

rendered, has the same defense of

want of special authority been inter

posed.

“This decision forcibly illustrates

the enormous power for disaster lying

dormant in the courts until given ex

pression in the change of some rule

of law judicially established—a power

greater than that possessed by any

law-making body. No legislature can

make any law impairing the obliga

tion of existing contracts; future con

tracts only are governed by any

But con

tracts entered into in view of exist

ing judicial law, it is reasonabh-.

to say, may have their sanctity in

vaded and their value taken away.

whenever the judiciary experience a

change of view upon a given subject.

“Upon the merits of the new doc
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trine that the borrowing of money is

outside of the ordinary function of

banks, we think the reason and com

mon sense of the question are on the

side of the line of courts that have

held it to be an ordinary and usual

function. As a matter of abstract

theory, the doctrine is unobjectiona

ble, but law is designed to regulate

actual facts, and as matter of fact,

the borrowing of money by country

banks, by way of re-discount with

their city correspondents (admitted by

the Supreme Court to be legal), is a

very usual transaction. The deposit

of money with a bank is in itself

a form of loan to, or borrowing by,

the bank; yet no one would claim that

every depositor who hands in his cash

to an Aymar or a Grady must in

quire for his special authority to re

ceive it, or else suffer loss by its de

posit in pocket instead of till. Equal

ly in the case of re-discounts, it is dif

flcult to see a good reason for a re

quirement of special authority to the

otficer who acts for the bank. If bor

rowing by way of re-discount were an

unusual transaction, the rule would be

proper; but the transaction is a very

frequent one. It is a method by which

the banks in the cities loan a portion

of their funds in the country districts.

The loan, primarily, is made by the

country bank, but it has an under

standing with its city correspondent,

that in case it runs short of cash, the

city bank will advance the amount

upon the security of bills receivable.

The city bank is thus enabled to loan

its money upon paper which has al

ready passed the judgment of the

country bank and in addition, has the

security of the lattt-r's guaranty. The

loan, therefore, is :1 desirable one for

the city bank, and the transaction is

so frequent and usual all over the

country as to be regarded as falling

within the ordinary functions of.

banks. That occasionally a dishonest

otficer should appropriate the money

 

borrowed for his bank, would not

seem to make the general practice of

borrowing money by way of re-dis

count illegitimate or call for a change

of rule, any more than would the ap

propriation by a bank cashier or book

keeper of a cash deposit handed in by

a customer.”

BOOK REVIEWS.

THE HORNBOOK SERIES. A Se

ries of Elementary Treatises on all

the Principal Subjects of the La\v.

Published in regular octavo form,

and sold for the uniform price of

$3.73 per volume, delivered. West

Publishing Co., St. Paul, Minn.

A little over a year ago the “"1.--st

Publishing Company annnounced and

began the issue of a series of books

under the above title, planned to ulti

mately cover every important subject

of the law, and prepared for the spe

cial use of students, although adapted

to the lighter services of actual prac

tice. It was the first systematized at

tempt to provide a literature designed,

in method and matter, primarily for

the instruction of the neophytes of the

law. It threfore attracted no small

degree of attention and was promptly

judged by many of those enti

tled to express an opinion on

the movement, either as destined

to finally fail as a comprehen

sive scheme of primary text-book liter

ature, or, at best, to succeed to but a.

limited extent. Others passed judg

ment upon each book as it appeared,

regarding it solely in its character as

an individual, distinct work, and over

looking the important fact that it was

put forth as one of a growing group of

volumes, all fashioned to meet a single

idea, and intended to fit symmetrically

into a general scheme of which it was

a component. Because we believed it

would be unfair, if not, indeed, unjust,

both to the publisher and those to

whom the series was particularly di
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rected, to overlook or ignore the ele

ment of unity in these volumes, and,

more especially, because, if the an

nounced design was measurably at

tained as the series developed, a dis

tinct, valuable and lasting benefit to

the momentous cause of legal educa

tion would inevitably result, we chose

to delay our judgment until such time

as the series had disclosed its real

character, and we might be able to

form an opinion as to its practicable

serviceableness in its chosen sphere.

At this writing the following vol

umes have been issued in the order

named: “Norton on Bills and Notes,"

“Clark’s Criminal Law,” “Shipman’s

7onnuon Law Pleading,” “Clark on

Contracts,” “Black on Constitutional

Law," and “Fetter on Equity.” With

these six works before us, we pro

ceed to their examination, first as parts

of a body of literature claiming to pos

sess in common special attributes,

whereby the study of law is facilitated

without the surrender of any essential

knowledge of its primal principles;

and, second, as to the intrinsic quality

of each author’s labor.

It is quite generally known that the

method of treating the law adopted by

this series embraces (1) A succint state

ment of leading'p1-inciples in black let

ter type; (2) A more extended commen

tary, elucidating the principles; (3)

Notes and cititions of authoritits; and

(4) Problems and hypothetical cases to

test the student’s knowledge. It may

as well be stated here that, except for

Norton on Bills and Notes, the prob

lems and hypothetical cases are printed

separately in pamphlet form, and fur

nished to purchasers when desired. As

to the other features, they form the

body of the several works, and give

them a distinctive characteristic. And

this characteristic is something more

than mechanical. It is a plan wlicreby

the learner, or the perplexed practi

tioner, can secure. the exact statement

of a principle of law without a search

through a mass of dissertation or of

accumulatd judicial opinion, and in

connection therewith find the leading

cases upon which it is founded. Or,

if this be not sufficient for his pur

poses,there follows, in a different type,

an amplification of the condensed state

ment wherein is summarized, with au

"thorities stated, the conclusions of the

several courts passing upon the prin

ciple, either upholding, modifying, ex

tending or disputing it. Thus, the stu

dent gets all that is requisite in the ini

tial stages of his study. and the prac

titioner finds his knowledge cluritied,

and an accurate guide to the fuller

founts of information, if a farther in

quiry is necessary. It would bc hard

to suggest improvements upon the

method described, in the matter of fa

cilitating a search for the elementary

rules of the law, and its practice. We

have only words of cordial praise for

the enterprise which devised and the

skill which is guiding this series of el

ementary treatises to a place of impor

tance as well as of prominence in our

literature. At the same time \ve be

lieve that if the series, in its entirety,

was given u more rigid editorial super

vision in the direction of the highest

possible measure of scientific analysis

of its several parts, each of which

must, under the master hand of the ed

itor co-operating with the several au

thors, attain the ideal set for the so

ries by the publishers, namely, the cre

ation of a standard line of purely ele

mentary books of the law, the invalu

able element of homogeneity would be

enhanced and preserved. In short, to

secure and retain to this series the full

measure of its ambition the work of

the different writers must conform

more uniformly than is now the case.

not only mechanically in the para

graphing, but scientifically. in the area

and method of its structure, to the pe

culiar field it ha wisely pre-empted.

This, he it remembered, is spoken of

the series as a whole.
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NOTES OF RECENT CASES.

The fact that both parties were vio

lating the Sunday law when one shot

the other by accident while hunting is

held in Iowa case of Gross v. Miller, 26

L. R. A., 605, not suflicient to prevent

a right of action for the injury.

A married wom:m’s estate is held lia

ble to execution for the collection of

lines against her on conviction of a mis

demeanor. Gill v. State (W. Va), 26

L. R. A., 655. The court elaborately

discusses the liability of the estates

of married women for torts.

The easement of a highway is held

not to be merged on purchase. of the

fee by the state, in the California case

of People, Hart, v. Marin County, 26 L.

R. A., 659. A very elaborate review of

the decisions on the effect of an aband

onment of a highway is found in a note

to the case.

The right of a passenger to choose

his route when the carrier has more

than one way is denied in the South

Dakota case of Church v. Chicago, M.,

& St. P. R. Co., 26 L. R. A., 616, where

the carrier according to its rules and

regulations required the passenger to

take the shorter route.

A promise to accept an order of an

other person, made to give credit, is

held in the Oregon case of Allen v.

Leavens, 26 L. R. A., 620, to be within

the statute of frauds. The annotation

to the case reviews many authorities

on the validity of a parole promise to

accept such and order or bill of ex

change.

An important insurance case holds

that refusal by an appraiser for an in

surance company to accept as umpire

any person in the locality of the loss,

and his insistence on an umpire from -.1

distance, justify the insured in regard

ing the appraisement as abandoned.

Brock v. Dwelling House Ins. Co.

(Mich.), 26 L. R. A., 623.

Land constituting the bed of a public

street is held not to be a lot lying upon

another street which passes in front

of it, for the purpose of an assessment

for paving. Schenectady v. Union Col

lege (N. Y.), 26 L. R. A., 611. The court

says an open public street cannot be

a lot within the meaning of the stat

ute as to such assessments.

Liability for damages caused by

fumes of a fertilizer factory is sus

tained in the South Carolina case of

Frost v. Berkeley Phosphate Co., 26 L.

R. A., 693, on the ground that the use

of land for business which would nec

essarily or probably injure other prop

erty would create a liability, even if

reasonable care was used.

Personal liability of the regents of

the University of California, who con

stitute a corporation and are expressly

declared by statute not to be public

officers, in case of negligence respect

ing telegraph and telephone poles and

wires, is denied in the case of Lundy v.

Delmas, 26 L. R. A., 651. The peculiar

character of the corporation makes

the case somewhat unusual.

The bed of an unnavigable lake of

considerable size is held in the Iowa

case of Noyes v. Collins, 26 L. R. A.,

609, not to belong to riparian owners.

This is contrary to the doctrine now

generally established. as shown in a

note to Gouverneur v. National Ice

Co., 18 L. R. A., 695, and the late

Michigan case of Grand Rapids Ice

& C. Co. v. South Grand Rapids I. &

C. Co., 25 L. R. A., S15.

The prohibition by a Missouri statute

of the transportation of Texas, Mexi

can, Cherokee, or Indian cattle infected

with microbes or parasites by which

Texas fever may be communicated to

other catle, is held in Grimes v. Eddy,

26 L. R. A., 638, to be an unconstitu

tional regulation of commerce so far

as it applies to pasage through the

state by railroad or steamboat, but
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valid as to the bringing of such cattle

into the state or moving them from

one part of the state to another. The

annotation to the case reviews all the

decisions as to the validity and con

struction of statutory regulations as

to infected animals.

The right to attach property in the

hands of an assignee for creditors is

asserted in the North Dakota case of

Re Enderlin State Bank, 26 L. R. A.,

593, on the ground that an assignment

for creditors does not place the prop

erty in custody of law. A different

doctrine is established in some of the

states, as shown by the annotation to

the case, and some of the cases con

strue the statutes as putting the prop

erty in custody of the law when as

signed for creditors.

A reservation, in an advertisement

for bids on a public contract, of the

right to reject any or all bids notwith

standing a rule to let contracts to the

lowest bidder, is held, in the Missouri

case of Anderson v. Public Schools, 26

L. R. A., 707, to prevent any right of

action by the lowest bidder for award

ing the contract to another even if it

was done arbitrarily and capriciously

and through favoritism. Numerous

cases are collected in the note to the

case touching the right of the lowest

bidder on a public contract.

FACTS AND FANCIES.

That the Bar of this state is already

well advised of the literature of the

law, from the acumen of Shakespeare

to the lettered versatility of the Hon.

John W. Willis, of the Ramsey County

District Bench, was again aptly evi

denced at the close of a recent case be

fore the gentleman last mentioned.

The cause had been before him some

timce. The atmosphere in the court

room teemed with germs of ripe and

over-ripe thought, as well as other

germs and bacilli; the jury sat in wait

 

ing for the remains, and the chance of

either party was about to he submit

ted to its fate. Counsel had summed

up—and down, and across, it seems—

when the learned Court interposed the

following encore, a product known

to every student of the law as that of

the Hon. Justice Joseph Story, of the

United States Supreme Court:

“Be brief, be pointed; let your matter stand

Lucid in order, solid, and at hand;

Spend not your words on trifics, but condense;

Strike with thc mass of thoughts, not drops of

sense;

Press to the close with vigor once begun,

And leave (how hard the task) leave 08' when

done;

Who draws a labor'd length of reasoning out,

Puts strawsin lines for winds to whirl about;

Who draws a tedious tale of learning o'er,

Counts hut the sands on ocean's boundless

shore;

Victory in law is gained as battles fought,

Not by the numbers, but the forces brought.

What boots success in skirmish or in fray,

if rout or ruin following, close the day?

What worth a hundred posts maintained with

skill,

ll these all held, the foc is victor still!

He who would win his cause, with power must

frame

Points of support, and look with steady aim;

Attack the weak, defend the strong with art,

Strike but few blows, but strike them to the

heart;

All scattered fires but end in smoke and noise,

The scorn of men, the idle play of boys.

Keep, then, this first great precept ever near:

Short be your speech, your matter strong and

clear;

Earnest your manner, warm and rich your

style,

Severe in taste, yet full of grace the while;

So you may reach the lofticst heights of fame,

And leave, when life is past, a dcathless name.

Man born of woman is full of mi

crobes and his name is Pants. In the

morning he fceleth his oats and paw

eth in the valley, and at night there

is no button where his suspenders

ought to be. He holdeth his head

high, but his wife spends the money,

and the children mock him when he

gets a haircut. Surely there shall be

only desolation and homelessness by

his fireside, where he biteth his finger

nails and bewails his wife’s cooking.
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ATTORNEY CIENERAUS DECISIONS.

UOUIII IUIIIIIIIIDIII OI‘ IOIOOLI

—8l.‘l’¢AIY OI.

The salary of s County Su 'ntendent

should not be allowed to fal below the

minimum fixed by statute; and where by

the creation of new districts during his in

cnmbency it would fall below such mini

mum, he is entitled to an increase during

the year.

Hon. W. W. PRENDERGAST,

Sup’t of Public Instruction.

Dear Sir: You ask whether the

salary of a County Superintendent of

Schools, when once flxed by the Board

of County Commissioners, is fixed for

the year; or, in case of an increase of

school districts Ill the county, is his

salary proportionately increased.

The statute prescribes both a min

imum and a maximum limitation in

respect to the salary of that office. It

shall not fall below“the rate of ten

dollars for each organized district in

the County to be reckoned pro rata

for the year from the time of the

commencement of the first school

in the district;" nor shall it ex

ceed the sum of eighteen hundred dol

lars per annum. It is evident that the

salary, subject to the limitations

named in the statute is left to the dis

cretion of the Board of County Com

missioners. The law expressly pro

vides that it “shall be fixed" by that

body, and it contemplates that it shall

be fixed early in the term. When

once so fixed it continues the same,

unless subsequently changed. It is

to the determination of the Board

in such action that the County Au

ditor looks in drawing his warrant.

The action of the Board will, of

course, be based upon the number of

districts in existence in the County.

But I am of the opinion that the crea

tion of new districts inures to the ad

vantage of the Superintendent, and

deem it the proper course, where the

maximum limit is not reached, for

the Board to fix the salary in the

terms of the statute at the rate of ten

dollars per district instead of a gross

sum.

It may be questioned, however,

whether the Superintendent would be

entitled, in case of the creation of a

new district, to more than such pro

portionate part of ten dollars as the

time elapsing after the commence

ment of a school therein bears to the

whole year. The compensation

should, in such case, “be reckoned pro

- rata for the year from the time of the

commencement ut the first school in

the district.” Section 10, Comp.

School Laws.

I am, very respectfully,

H. W. CHILDS.

Jan. 14, 1895.

OOUITY IUlV.I¥OI—DUIIlI OI’.

It is the duty of the county surveyor to

make and keep a complete record of all

othcial surveys by him made.

Ms. Cass. A. MCPHERRIN,

Ass‘t County Attorney,

Duluth, Minn.

Dear Sir: Your favor of 9th inst.

is at hand.

Sections 232 and 233 of Chap.

General Statutes 1878, make it the

duty of the Couty Surveyor to execute

all surveys that may be ordered by

any Court, by the Board of County

Comniissioners, Town Supervisors or

other public officer within his county,

or upon application of any individua!

or corporation; and-also that he shall

keep a “correct and fair record of all

surveys made by him or his deputies

in a book to be provided by the Coun

ty Commissioners.” It also provides

that he shall preserve a copy of the

field notes and calculations of each

survey, and that the same shall be

furnished by said surveyor to any

person requiring the same.

It is the undoubted intent of the
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law that there shall always be in the

oflice of the County Surveyor coin

plete records ot the business transact

ed by him in his official capacity, in

cluding the field notes. These should

be transmitted by him to his successor

in oflice.

I um very truly yours,

H. W. CHILIJB.

Jan. 15, 1895.

OOUII-‘I IIIAIIIIII-—-IOID OI.

The Board of County Commissionershnve

no authority to extend the time fixed by

statute for aCounty Treasurer elect to pre

sent his bond for approval.

If the bond be not presented within such

time, the board may declare the ofiice va

cant and fill it by appointment.

C. M. Jonssrorv, EsQ.,

County Attorney,

Detroit, Minn.

Dear Sir: You state in substance

that your County Commissioners will

meet the 15th inst. for the purpose of

iiflpproving the bond of the County

Treasurer, who is his own successor,

and you ask if at that time he does

not furnish a sufficient bond, can the

Board of .County Commissioners ex

tend time beyond that fixed by law

and allow further time, or must they

then and there declare the otiice va

cant and appoint a person to till same.

You also ask in case ofan appoint

ment would the old otiicer hold until

the appointee had qualified. _

In answer thereto I have to say

that it will be necessary for the per

son elected -County Treasurer to pre

sent his bond on January 15th for ap

proval; that the Board of County

Commissioners cannot extend the

time beyond that fixed by law. The

Board would have the right to ap

point a person County Treasurer to

succed the present County Treasurer

after March 1st, who would hold the

oflice until his successor is elected and

qualified. See County of Scott v.

King. 29 Minn., 404.

I am very truly yours,

H. W. C‘-H[LD$.

Jan. 12, 1895.

 

PIOIA1-‘I J"UDGII—LPIOIITIII’T OI II

IIWIIY OIGAIZIID OOUI"-II.

The Governor is not authoriud to ap

point a Probate judge for a county newly

organized until the next general election.

Query—Whether the Board of Commis

sioners of such county are so authorized.

His ExCELLENcY,

Ksura NELSON,

Governor.

Sir: Calling attention to the re

cent organization oi' the County of

Roseau from territory formerly em

braced within the County of Kittson

you enquire whether the oiiice of

Judge oi’ Probate therein is to be tilled

by an appointment by your excellcncy

or otherwise. The oiiice in question

is constitutional and judicial. Un

questionably n. vacancy exists in such

ofiice from the moment it is created

until an incumbent is appointed. The

authority of the Governor to fill va

cancie is derived from Section 4, Ar

ticle 5, and Section 10, Article 6, of

the State Constitution. The present

case does not, however, in my

judgment, aiford a case in which

you are authorized to act. That such

authority is not derived from Section

4, Article 5, is definitely settled by the

case of Crowell v. Lamber, 9 Minn.,

267 (Git)

Section 10, of Article 6, contem

plated a vacancy arising subsequent

to an election,'and therefore does not

confer authority to fill a vacancy

arising before an election. If author

ity resides anywhere to flll the va

cancy in question, it is in the Board

of County Commissioners, as provid

ed by Section 10, Chapter 143, Gen

eral Laws 1893. _

But I refrain from expressing any

opinion as to the authority of the

said Board to act, for the reason that

I am advised that the Board of Coun

ty Commissioners have already as

sumed to till the vacancy by appoint

ment.

I um, very respectfully,

H. W. CHILDS.

Jan. 16th, 1895.
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I8‘!-GIIIILL LAW! 1885- UIAPTII

201, IIOTIOI’ 1.—GII'lIAL LAW! IBO3,

CBAPTII 106.

Under General Laws 1885, Chapter 201,

Section 1, and General Laws 1893, Chap

ter 106, when an application has been

made for a patent on a land certificate, in

terest shonld be charged against the cer

tificate at the rate of five per cent per an

num only from the date of theendorsement

thereon of the Land Commissioner.

Hon. R. C. DUNN,

State Auditor.

Dear f-lir: I beg to acknowledge re

ceipt of your communication of the

11th inst., in which; calling my atten

tion to the provisions of General Ilws

1885, Chapter 201, Section 1, and Gen

eral Laws 1893, Chapter 106, you state

that application has been made to you

“for a patent on a land certificate on

which the interest has been reduced,"

under the first named law, and inquire

whether you “should charge the hold

er of the certificate the two per cent

per annum from date of reduction of

interest on his certificate to the pres

ent time, to‘ the date of the passage of

the act of 1893, or if the latter law

wipes out the two per cent additional

on all contracts on which the interest

has been reduced.”

The purpose of the law of 1885,

cited by you, was to reduce the rate

of interest from seven to five per

cent on such contracts only as should

receive the endorsement of the Land

Commissioner as therein provided.

The effect of the. endorsement, prop

erly made, was to reduce the rate of

interest, as per contract between the

state and the holder of the certificate,

to five per cent and thereafter nei

ther of the par-ties,~without the consent

of the other, could change the rate as

so agreed upon, so long as‘ the condi

tions should be observed.‘ Chapter

106, General Laws 1893, is in recogni

tion of this view, as it expressly pro

vides “that. all outstanding contracts

bearing seven per cent, or contracts

on which the interesc has been rc

 

rluced to five per cent under certain

conditions shall hereafter drain in

terest at the rate of five per cent,

without any restrictions whatever.”

So lar as a certificate bearing such

endorsement is concerned. the only

eifect of the law of 1893 is to remove

the conditions or restrictions imposed

by the law of 1885.

You are therefore advised that in

terest should be charged against the

certificate at the rate of five per cent

from the date of the endorsement

thereon.

I am, very respectfully,

H. W. CHILDS.

Jan. 14, 1895.

 

IIIIIII—O¢KPII'I.l!lOI’—ILX!IG COI

YIOI‘ I0 IIPOI-IA‘-IIOIY.

A Sheriffis not entitled to compensation

for taking a convict to the state reforma

tory.

IA.‘II—l'LII-UII I0 AIIIII.

Where a Sheriff in good faith makes an

unsuccessful attempt to make an arrest, he

is entitled to mileage for the distance

actnall and necessarily traveled by him

in an e ort to make such arrest.

COUI!IBl—I-IVIVIIG ll-‘|’lO'l-‘ID 01’-LII.

Where a bill has once been disallowed by

the Board of County Commissioners and

the claimant fails to a peal from such dis

allowance within thir y days, the claim

cannot be revived by the presentation of a

new bill at some future time, either before

the same or some other board of the same

county.

MR. A. H. Annasson,

County Auditor,

Redwood Falls, Minn.

Hear Sir: A Sheriff is not entitled

to compensation out of the County

Trczustiry for taking a convict to the

State Reformatory. Compensation

for such service is governed by Gen

eral ,Laws 1889, Chapter 254, Section

29. See also General Laws 1870,

Chapter 39. Where the Sherifl makes

an attempt in good faith to arrest a

party and fails to make the arrest,

he is entitled to mileage for the dis-‘

tance actually and necessarily trav

eled by him while engaged in an ear
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nest efl'ort to make such arrest. (Op

Attys. Gen., 403).

Where a bill has been once diso.l~

lowed by the Board of County Com

missioners, and the claimant fails to

take his appeal from the order of dis

allowance within the thirty days pre

scribed in the statute, the claim can

not be revived by the presentation of :1

new bill at some future time, either

before the same or another Board of

the same county. (Op. Attys. Gen_,

329}

I am very truly yours,

H. W.CHILl)S.

Jan. 18. 1895.

THE PORTRAIT.

ON CHARLES D. KERR was

born in Philadelphia in September

1835. Early in childhood Judge Kerr's

parents removed from Philadelphia to

Jacksonville, Ill., where he grew to

manhood and received his education.

In 1857 he graduated from Illinois Col

lege, having taken a full classical

course; in 1859 he entered the law

office of the Hon. Samuel Miller at Keo

kuk, Iowa, where he read law for two

year, and in 1861 was admitted to the

bar at Carthage, Hancock County, Illi

nois.

Almost immediately thereafter he

enlisted in Company D, Sixteenth Reg~

iment of Illinois Volunteer Infantry,

and, by a series of promotions for mer~

itorious service, before the close of the

war he attained the rank of Colonel.

After the war Col. Kerr came to Min

nesota, and located at St.Cloud, where

he successively was the partner of

Hon. James McKelvey, Mr. W. S.

Moore and Hon. L. W. Collins. In 1873

he removed to St. Paul, where he was

engaged in active practice until his el

evation to the District (.‘~ourt bench in

1888. His appointment gave general

satisfaction, which has increased con

stantly during his judicial career.

 

OF CURRENT INTEREST.

 

The firm of Penny, Welch and Hayne,

of Minneapolis, has been dissolved, Mr.

Penny having retired.

Mr. Robertson Howard has been

appointed assistant corporation attor

ney for the city of St. Paul.

J. C. Michaels and D. F. Peebles have

formed a partnership for the practice

of law, with oflices in the Pioneer Press

Building.

Mr. W. H. Tripp, of Duluth, has re

moved to Minneapolis and opened a

law ollice in the Guaranty Loan and

Trust Building.

Albert H. Hall’s term as Special As

sistant County Attorney for Hennepin

County having expired, he has resumed

private practice in Minneapolis.

Mr. Henry B. Wenzell, of the St. Paul

bar, has been appointed Reporter of

the Supreme Court to succeed Mr. C.

C. Wilson, of Rochester, who recently

resigned.

Frank Palmer and T. J. MeElligott,

of Madison, Minnesota, have formed a

partnership for the general practice of

law under the name of Palmer & Mc

Elligott.

Mr. T. E. Kepner, of Minneapolis,

has removed his law oflices from the

Minnesota Loan and Trust Building

to Rooms 40-1-406 Phoenix Building,

on the corner of First Avenue South

and Fourth Street.

All orders for and communications

concerning The Encyclopedia of Plead

ing and Practice should be sent to 1-‘.

I’. Dufresne, 85 East Fourth Street,

St. Paul he having the exclusive

agency of that work for the State of

Minnesota.

Our many subscribers are informed

that the office of THE MINNESOTA

LAW JOURNAL is now located at 85

East Fourth Street. We shall expect

any of them who visit St. Paul to drop

in and see us in our new and coz_\

quarters.
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DISTRICT COURT.

New England Mutual Life Insurance Co. v. Augus

tus R. Cspehsrt. ct II.

(Dlstrlct Court. Ramsey County. 6on|.)

lOI.IGLGII—IITII'D!IG TIII OI‘ II

DIIPI10I—IIO0I’D HOl1'GAGII—II-IUD

—OI.'|0UD OI IITIII.

Where a mortgagor conveysthe property

mortgaged, and causes a large number of

mortgages on said premises, without con

sideration, to be executed to him as mort~

gagee, and after foreclosure of the mort

gage given by him, himself files notices of

intention to redeem as mortgagee from the

foreclosure sale, and thereby extends, ap

parently, his time of redemption for a long

period after the year allowed him by

statute, such mortgages and notices of in

tention to redeem thereunder, and the re

cords thereof, will be cancelled as a cloud

upon the title of the foreclosing mortgagee.

In 1889 the defendant, Augustus

R. Capehart, was the owner in fee

of certain real estate situate in the

City of St. Paul, and on December 9th

of that year he mortgaged the same

to plaintiff. This mortgage was fore

closed November 25th, 1893, and the

property was bid in for $18,924.58, and

no redemption from such sale has

been made.

On or about October 14. 1893, de

fendant Capehart executed to the de

fendant Cornelius Williams, a deed

of said premises, which deed was

without consideration, and was made

upon the understanding that Williams

should hold the title of said premises

for the sole use and benefit of said

Capehart.

On November 13, 1894, at Cape

hart’s request, Williams gave a con

tract of sale of said premises to the

defendant, Mclntire, and thereafter,

on November 22, 1894, pursuant to

such contract, -he conveyed said prem

ises to said Mclntire. Such contract

and deed were both without considera

tion.

Thereafter Mclntire, at Capehai-t‘s

request, executed and delivered to

said Capehart one hundred separate

and independent mortgages upon said

property, and one hundred promis

sory notes secured by said mortgages;

but there was an oral understanding

and agreement between Capehart and

Mclntire that Mt-Intire should not be

held personally liable upon said notes.

On November 24, 1894, Capehart,

assuming and claiming a right of re

demption from said foreclosure sale

by virtue of the mortgages so exe

cuted to him by McIntire, filed in the

olflce of the Register of Deeds om

hundred separate notices of intention

to redeem as mortgagee from said

foreclosure sale; and by virtue of said

notices Capehart claimed the right to

redeem from such foreclosure sale at

any time within five hundred days

from and after the expiration of the

year of redemption from such sale

given him by statute as owner. The

prospective value of the premises so

sold at foreclosure sale was $30,000.00.

Upon the facts aforesaid the court

determined that the said contract and

deed to Mclntire, and the mortgage

from him to Capehart, are each whol

ly inoperative and void so far as they

relate to or purport to affect said
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premises That they constitulc a cusc is not referred to in the decision

cloud upon plaintiff's title, and that it

is entitled to a judgment annulllng

and cancelling suid instruments, und

the record thereof, so far ns they pur

port to affect plaintiff's title.

PLAIIDIAU, Sgulnn & Cu-rcuuon fur plaintiff. A.

R.tCAPllHAllT nnd one 8: Gonruv for defend

lll I.

OTIS, J.: To sustain defendant

Ca.pehart’s contention with reference

to this extraordinary trunsuction as I

have found it to have been made,

would, in my opinion, be a gross per

version of the statute relating to re

demption, and enable him to consum

mate a cunning, barcfaced fraud un

der the guise of the law. What de

fendant (Japehart could not lawfully

do in a direct manner he would not

be permitted to do by indirection.

He is the real party for whose benefit

this transaction was made, and was

so made for him as owner; but be

cause he could not accomplish his ends

in such capacity he attempts to mas

querade as a mortgagee like the tra

ditional wolf in sheep’s clothing. 1

am aware that great reliance is placed

upon the case of Lumber Co. v. Tuck

er, 48 Minn., 222 . I do not think the

principles there declared are to be

extended a hail-’s breadth beyond the

facts of that particular case, which in

several respects differ from the facts

here found.

It seems to me the case at. bar con

clusively shows that the Court fell

into error in its statement of the law.

When the Court says that the prior

mortgagee in the case was not preju

diced by the giving of a subsequent

mortgage, and, therefore, could not

question the bona fides, it could not

have contemplated that the principle

would be invoked in a case where sub

sequent mortgages would opcrate to

extend the redemption period for near

ly two years, as in this case; and if for

two years or less, why not for twenty

years or more? This feature of the

relied on, and was doubtless not con

sidered or culled to the attention of

the Uourt.

Henry F. Reed. v. W. E. Hnllowell at l|.

(District Court, Ramsey County, 5676:.)

IOII-'OLGII— IOIflOI|0IUII- I'll-‘I188

JUDGIII'I.'- IIDOIIII OI IO!-‘I.

In an action to foreclose a mortgage and

recover a personal judgment for any de

ficiency aftcr sale of the property, an in

dorser of the mortgage note is a proper

party defendant, although no judgment

can he entered against him except for the

deficiency.

PIOKIIIOIY IOII PIO'.l'III.' - — WLIVII

OI IO‘-EIOI 0! PIBBEITHEIT LID DI

IAID OI‘ PLYIII"-I.

Waiver of notice of protest is not a

waiver of presentment and demand of pay

ment, but is a waiver of notice of non

payment.

Suit to foreclose mortgage and re

cover deficiency judgment.

0 J. Lona for plaintiff. ii. ii. Hoi.€0un for de

fendnnt.

BRILL, J.: This action is brought to

enforc.e payment of the note by fore

closure of the mortgage and personal

judgment for the deficiency. Defend

ant llolcomb is liable on the note as

indorser. The statute, Section 56,

Chapter 66, General Statutes 1575,

provides that persons severally liable

upon the instrument, including par

ties to bills of exchange and promis

sory notes and sureties on the same

instrument may be joined in the same

action. Holcomb is interested in the

foreclosure to the extent of seeing

that as much should be realized out

of the sale of the property as possi

ble, and I think it is proper to join

him in the action, although, of course,

judgment cannot be entered against

him personally except for the defi

ciency.

Waiver of notice of protest was not

a waiver of presentment and demand.

but it is a waiver of notice of non

paylnent. The complaint alleges pre

sentment and demand. The allega

tions regarding the release of a part

of the property was not suflicient to

show that Holcomb was released.
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In re Estate of FIIVII B. Whiting.

(District Court. Ramsey County. 6o|o|.)

IBTAIIII OI DIOBDIITI *OI|LII MATUR

IIG LITIB IIGKTIII IOI'l.‘Il*PlO~

BLT] CODE, IIOTIOIS 102, 104, 107.

A son by the terms of his father's will be

came entitled to a legacy when he arrived

at the age oftwenty six years. Hismotber,

as residuary legatee and deviscc, and sole

executrix, gave the bonds required by the

statute to pay all debts and legacies, and

took the whole estate. She died, and her

estate in 1890 was administered in Ramsey

County, and the notice tocreditors limiting

the time to file claims against her estate

was dnly given. In 1894 the son became

twenty-six years old and presented his

claim for payment of his legacy to the Pro

bate Court of Chisago County, where the

will had been probated. His claim was al

lowed. but the administrator dc bonis non

of his father had no funds. He then pre

sented his claim against his mother's es

tate in the Probate Conrt of Ramsey

County. Held, that whether such claim

was to be considered as a claim arising on

contract, or as a contin ent claim, it was

forever barred by the limitation ofeighteen

months prescribed by Section 102 of the

Probate Code.

Appeal from Probate Court of Ram

sey County.

H. N Sa-rzsu for appellant.

for respondent.

KELLY, J.:

J. R. S. MCMILLAN

The claim of tho ap

pellant arose under the will of

Erasmus B. Whiting, deceased.

The eleventh item thereof reads

as follows: “I give and bequeath

unto Sanford B. \Vhiting, son of

the said deceased brother, Charles

B., the sum of $4,000 upon his

arriving at the age of tivcnty-six

years." Flnvin B. Whiting, mother of

the appellant, was the residmiry lega

tee and devisee of the above named

testator, and his sole exccurrix. Sim

qualified as executrix, gave bonds as

then provided by statute to pay all

debts -and legacies, and took “the

whole estate. As it appears, she did

pay all the debts. and .'\ll of the lega

cies except the onc in suit. Flavia B.

\Vhiting died in 1890, and her estate

was probated in this counly in Juno,

1890, and the notice to creditors lim

iting the time to present claims

against her estate, provided for in

Sections 102 and 103, Probate Code,

(Chapter 46, General Laws 1889,) was

 

the|1 given. The appellant, Sanford

B. Whiting. reached the age of twenty~

six years on the 15th of September,

1894, and immediately presented his

claim for this legacy of $4,000 to the

Probate Court of Chisago County in

the estate of Erasmus l). VVhil"iug, de

ceased, in which county said will was

probated. The Court allowed the

claim and the administrator dc bonis

non of Erasmus D. VVhiting had no

funds to pay with. It also authorized

suit to be brought on the bond of Flu

via B. Whiting, the late executrix, to

enforce the claim.

The claim was then presented as n

claim against the estate of Flavin B.

Whiting in the Ramsey County Court,

and disallowed‘ on the sole ground

that the claim was barred under Sce

tions 102 and 104 of the Probate Code,

the claim not htlYifl[.',' been presented

within eighteen months after the giv-‘

ing of the notice to creditors, etc. In

this the learned court was right. What‘

ever the hardships of the law, the

Court gave it the only possible con

struction. It seems to me immaterial

whether this is to be regarded as a,

claim arising on u. contract or whether

it was or was not a contingent claim.

It is suflicient for the purposes of

this decision that the legislature has

provided for the presentation of the

class of claims mentioned in Section

104 of the Probate Code, and for none

other, and no claim of any kind Hav

ing been presented within the time

limited by law, the Court had no dis

cretion to open the case at the time.

Section 107 does not enlarge or im

pair the force of Section 104. Hill v.

Nichols, 47 ,Minn., 382.

Those sections (46 to 49 of Chapter

53, General Statutes 1878) which seem

to have provided for just such acou

dition of facts as this case presents

have been repealed and nothing has

been enacted instead, unless said Sec

tion 104 takes their place. \Vhat rem~
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edy, if any, remains to the appellant

I will not undertake to suggest.

There ought to he n way that n just

claim against a decedent's estate,

which, by its terms, could not accrue

or become absolute until after the

time limited to present claims had

passed, may be enforced. Whether

the way was by suit against the exec

utrix, with an allegation of assets, or

by proceedings upon the bond given

in the E. D. Whiting matter, or

whether there is any remedy left, I

leave to the ingenuity of counsel to

determine. This, for obvious reasons,

that either of these apparent ways

seems open to grave objections and

dangers, and much may be said to

sustain the contention that this ‘claim

is barred forever.

 

Vincent J. Hawkins v. Margaret E. Boodle. Do

fsndsnl. Ind (lermsnis Bunk. Garnishee.

(Dlstrlct Court. Ramsey County. 6o3|6.)

IUIXOII——IIIULI'OI OI—III.VlOI.

When asummonsis placed in the hands

of a person empowered to make service

with the bona flde intention that it be

served, and this is immediately with an

effort in good faith to make service, the

summons ll issued within the meaning of

the statute.

It appeared that at the time of the

filing of the affidavit for garnishment

and serving the summons upon the

garnishee, a copy of the summons and

notice to the defendant were given to

a person empowered to serve the same,

with directions to do so. That service

was immediately attempted to be made

on defendant, hut that she could not be

found until one week thereafter.

Upon the return day of’ the gar

nishee summons in the above entitled

action at special term appeared the

plaintiff and garnishee, and defendant

appeared specially by S. P. Crosby,

and moved to dismiss the garnishee

proceedings.

I am unable to agree with all that

was said by the court in granting the

motion to dismiss in case of Press \'.

Wesley, and the Edison Electric Co. v.

Garnishee. The statute provides that

service may be made by any person not

a party to the action, and I am of the

opinion that when a summons is placed

in the hands of a person empowered

make service with the bona fidc inten

tion that it be served, and this is fol

lowed, immediately, with an effort in

good faith to make service, the sum

mons is issued within the meaning of

the statute. I am informed that it

has been so held by another Judge of

this Court in the case of Clifford v. Pe

terson. This ruling seems to be in har

mony with what is said by the Court in

Blackman v. Wheaton, 13 Minn., 326,

and in Houghland v. Wilcox, 60 N. W.

Rep., 376. The Court in Mills v. Cor

bett, 8 How. Prac., 500, expressly holds

upon a similar statute and upon a sim

ilar state of facts that the sum

mons had been issued. It is prop

er to say that the atiidavit of the facts

submitted by the plaintiff with his

brief has been considered, defendant

having admitted the service of the

same and raising no objection.

The Columblsn Market Co. v. The Union Nstlonsl

Bunk. et sl.

(District Court. Hennepin County.)

ILIXI AID IAIIIIG» AIIIGIIIIT OI‘

DIPOIII.‘ IY GIIOI—-LIIIGIIIII POI

IIIIIII OI OIIDITOII.

A check upon funds on deposit in a bank,

subject to c eck, operates as an equitable

assignment of such funds to the amount of

the check. Payment of such check to a

holder thereof for value cannot be stopped

bv the assig-nee in insolvency of thedrswer.

The defendant Gibbs, on April 2,

1894, gave a check to plaintiff drawn

on the defendant, the Union National

Bank, and on April 3d, 1894, made an

assignment for the benefit of his cred

itors. The check was presented for

payment on April 4th, 1894, but the

bank refused to pay it, although Gibbs

had on deposit with it, subject to

check, a larger sum than the amount

of the check, and stated as its reason

for such refusal that Gibbs had made

an assignment for the benefit of his
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creditors, and that notice of such as

signment had been served upon it,

and that it, therefore, was bound

to turn all of the funds in its

hands belonging to Gibbs over to his

assignee.

josss & Bsucncx for lalutlfl‘. KITCHIL, Conn:

8: Sinw for defendsn I.

SMKTH, J.: There is great con

flict of authority upon the ques

tion as to whether or not :1

check drawn on the bank against

the indebtedness due from the

bank on account of moneys de

posited therein by the maker of the

check operates as an assignment to

the payer or holder of the check of

that portion of the indebtedness aris

ing from such deposit as is represent

ed by the amount of the cheek, and

such as to authorize the holder of the

same to maintain a suit against the

bank for the amount of the draft.

These cases may be said to cover the

issues, to a certain extent, involved in

this case. If the cheek did not oper

ate as an assignment, either legal or

equitable, of the portion of the indebt

edness represented by the check, of

the bank to the depositor. no right of

action could exist in favor of the hold

er of the check against the bank.

Some cases holding that a check hold

er cannot sustain an action against a

bank on such check, base their decis

ions on the ground that a check did

not constitute a legal or equitable as

signment of the portion of the in

debtedness of the bank to the depos

itor represented by it. Carr v. Bank,

107 Mass, 45; Bank v. Clark, 134 N.

Y., 368; Covert v. Rhodes. 480 Ohio

St., 66; Bull v. Bank, 123 U. S., 105.

Other authorities base their decisions

on the ground that there is no privity

of contract between the bank and the

holder of the check. Bank v. Millard,

10 Wall, 156. Ulhers have held that a

check holder cannot sustain an ac

tion against the bank, and base their

decisions on the ground that in their

 

opinion the weight of authority is

against it, without giving any further

reason. Such are Cushing v. Bank, 46

N. J. L., 255; Bank v. Miller 8: Co., 17

Alb., 168; Bank v. Cook, 73 Pa. St.,

483. On the other hand other courts

have held that where a deposit of

money is made in a bank. with the un

derstanding at the time between the

bank and the depositor-that it is de

posited for the purpose of being

checked out in the ordinary course of

business in small amounts, that it con

stitutes a privity of contract between

the bank and the holder of the cheek

issued by the depositor, and that the

issuing of such check operates as an

assignment, either equitable or legal,

of that portion of the indebtedness

due from the bank to the depositor to

the holder of the check which is rep

resented by it. Munn v. Bank, 25 Ill.,

21; Bank v. Bank, 80 Ill., 213; Roberts,

assignee, v. Austin et al., 26 Iowa, 315;

Farmer v. Smith, 47 N. W. R., 632, and

cases cited in the opinion of the Court.

These cases seem to hold that the

check operates as a legal assignment

of so much of the debt as arises from

the deposit as is represented by the

amount of the check, provided it does

not exceed the amount due the depos

itor.

There are other cases that hold that

a cheek drawn on funds in a bank,

deposited for the purpose of being

drawn out on check, operates as an

equitable assignment of the amount

represented by the check and the

drawer cannot stop the payment of

the check, and that he or his

assignees are estopped to say

that such an instrument is not an

equitable assignment. Bank v. Bank,

80 Ill., 213; Pease v. Lanesur, 68

Wis., 20-28 and 31 and cases cited in

the opinion. The Court holds, upon

reason and upon authorities cited in

Pease v. Lanesur, that as between the

drawer of the check and the holder
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thereof for value, the drawing and de

livery of the ~check operates as an

equitable assignment of the account

or fund on which it is drawn to the

amount of the check, and, as a conse

quence, such equitable assignment is

binding on the drawer and he cannot

arrest it except for some good cause.

' ' " “To withdraw the funds be

fore the check was presented would be

a fraud on the holder of the check."

In this case Gibbs had a deposit in

defendant’s bank to check against.

He drew a check, for value received,

payable to the plaintiff, on said bank.

Before the check was presented for

paymcnt Gibbs made an assignment to

the defendant Trust Company for the.

benefit of his creditors, of which fact

the bank had notice before the check

was presented for payment, but at

that time had on hand of the money

so deposited sutticient to pay the

check and refused to pay it.

We think the law is well settled

that the defendant Gibbs would have

had no authority to stop the payment

without some valid reason before the

check was presented. lf he could not

have done it the assignee could not.

He had no greater rights than Gibbs,

the maker of the check, and that no

tice was immaterial. Graham v. Kim

ball et al., 5 Minn., 352; Coats, as

signee. v. Bank, 31 N. Y., 20.

The bank should have paid lhe mon

ey to the plaintiff when the check was

presented. It seems unnecessary un

der the facts in this case to determine

whether or not the check was a legal

assignment of the amount thereof of

the funds in the hands of or due from

the bank to Gibbs, so that an action

at law could be maintained by the

plaintiff against the bank for the

amount of the check. There can be

no question but that a court of equity

would enforce the payment, all parties

in interest being made parties to the

action. 68 Wis., supra. Forms of ac

tiou are abolished by our statutes. All

parties in interest are made parties to

this action, and it is immaterial

whether you call it a legal or equitable

action. This Court has jurisdiction to

render proper judgment, such as the

facts warrant.

P. M. Hslsry v. Great Northern R. R.

(District Court. Hsnnepln County. 6040.)

III-VIOI OI IUIIOII~l-LUEIOAD GOI

,LI'III-‘l.'l0III.' AGIITI OI.

Oncwho is not in thccmploy ofa railroad

company, but who is furnished with such

company's tickets for sale. and who sells

them, and from day to day makes reports

of his sales of tickets over such company ‘s

road, is so far an acting ticlut agent of

such company that service upon him for

such company of a summons in an action

against the company is good service.

Fasiuc H. Monuu. for plaintiff. W. H. Done: for

defendant.

JAMISON, J.: The summons in this

-action was served upon one \'. E.

Jones, who, at the time of such ser

vice, was engaged in- the occupation of

selling railway tickets at the Union

Depot in the City of Minneapolis.

The defendant, the Great Northern

Railway Company, appeared special

ly, and moved for an order setting

aside such service. The aflidavit of

fered b'y the respective parties upon

the hearing of this motion disclose-l

that the Union Depot, where such

summons was served, is the property

of and is operated by the Minneapolis

Union Railway Company, a corpora

tion of this state; that a _number of

lines of railway enteringthe City of

Minneapolis use said depot for general

depot purposes, among the lines so

using the same being this defendant,

the 0., St. P., M. & 0., the N.‘ P., the

Eastern Minn., the C., B. & N. and the

Wis. Cent; that said Minneapolis

Union Ry. Co. had a contract with

each of said lines of railway whereby,

for compensation paid to it by each

of said railway companies, it furnishes

to each of said companies traekage

facilities into and through said Union

Depot, transfers railway cars, trans



so. 4] THE MINNESOTA LAW JOURNAL. 9'!

 

fers and delivers baggage and express

matter, furnishes accommodations for

all passengers arriving and depart

ing, and also sells tickets for each of

said companies, maintaining for such

purpose a ticket office in said depot

where tickets are sold regularly at all

hours of the day; that the said Min~

neapolis Union Ry. Co. employs the

ticket agents employed in the sale of

said tickets at the said depot, and the

said agents are responsible to the said

company, and are under bonds to

the said company alone for the faith

ful ]-crformance of their duties, which

consist chiefly in the sale ‘or disposal

of tickets over the several lines of

road herein mentioned. Said aflida

vits also disclose that one H. L. Martin

is one of the ticket agents of said

Union Ry. Co. regularly engaged in

the sale of tickets at said depot, and

that V. ‘E. Jones, upon whom said

summons was served, is an employe

of said Union Ry. Co., employed as an

assistant ticket agent, performing the

regular duties of selling tickets

at said depot, and as such as

sistant ticket agent for the last two

years has daily sold tickets over the

lines of road mentioned, including the

lines of this defendant; that the said

H. L. Martin had for the last ten years,

as such ticket agent, sold over the

lines of said defendant tickets issued

by said defendant and supplied from

time to time to said Martin by the

General Passenger and ticket agent of

said defendant company: that said

tickets so delivered are not purchased

by said Union Railway Co., but the

proceeds for the sale of the same are

accounted for by the said Martin, as

the employe of the said Union Co.;

that said Martin also makes a daily

report of all tickets sold for said dc

fendant to the General Auditor there

of, said reportbeing made on printed

blanks headed “Minnneapolis Union

Station.” The contention of defend

ant is that service of said summons

upon V." E. Jones was not such service

as is authorized by the laws of the

state, and hence the same should be

set aside. On the other hand plaintiff

claims that service upon V. E. Jones

was proper service, and under -‘the

laws of this state was binding on the

defendant. Section 62 of Chapter 66,

G9llG1'zll Statutes of 1878, is as roi

lows: “The service of all process and

papers in any civil action before any

Justice of the Peace, or in a District

Court, against any railway company

.within this state may be made upon

any acting ticket or freight

agent of such company within the

county in which the action or pr0- -

ceeding shall be commenced, and shall

be taken and held in all cases a legal

service; provided, that whenever any

railway company has appeared in any

action by an attorney, thereafter such

service shall he made upon the attor

ney of record.”

It eems to me that this statute

should be construed as authorizing

service of summons upon any person

engaged in the usual business of sell

ing..tickcts ostensibly as agent of the

company against which suit is brought.

The words “acting ticket agent“

should be construed as meaning any

one whom the defendant company per

mits to appear to be its agent, and

who is regularly engaged in-the sale

of tickets belonging to the company.

It is significant that the word “act

ing” is used in connection with the

words “ticket agent.” This word was

evidently used advisedly, at least par

tially for the purpose of relieving the

party bringing the snit from the

burden of proving the relationship

between the defendant road and the

party upon whom the service was

made. It hence makes no dilference

whether V. E. Jones was, in fact, the

technical agent of defendant, he hav

ing been permitted by defendant com
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pany to act ostensibly as its agent,

and to dispose of its tickets fron| dav

to day, he falls within the meaning of

the words “acting ticket agent” used

in the statute. For the foregoing rea

isons I have denied the defendant’s

motion.

John Simpson v. The St. Psul City Rsllwey C0.

(District Court. Rsuuey County. 567:1.)

IUIILID LID 'IPI-—IITOPIII|—\‘|'UDG

fl‘-I‘ LGLIIII OII.

Under the statutes of this State there is

no such privity between husband and wife

that se arate judgments for or against

one of t em are conclusive as an estoppel

against the other.

Mary Simpson sued the St. Paul

City’ Railway Company to recover

damages for personal injuries alleged

to have been caused by the negligence

of the company, and judgment was

rendered in favor of the company.

The plaintiff, as the husband of

Mary Simpson, also brought an ac

tion against the company to recover

for the loss of his wife's services re

sulting from such injuries.

Defendant, after entry of the judg

ment against the wife, moved for

leave to flle a supplemental answer

setting up such judgment as a bar to

the husband's action.

8. P. Csosnv for pislntlfl. Muss, Hovuu Q: Tuv

oleon for delendmte.

KERR, J.: Aside from the technical

objections to the time when and the

manner and circumstances under

whieh said supplemental answer was

interposed, I am satisfied that the an

swer should be stricken out on its mer

its.

Under the statutes of this state

there is no such privity between hus

band and wife that separate judgments‘

for or against the one are conclusive

as an estoppel against the other. The

husband, plaintifl here, was not a

party to his wife’s litigation referred

to, nor had he any right to shape or

control the force or conduct of the

same, and it is diflicult to see upon

what principle he was bound by its

result in a jurisdiction where the law

separates husband and wife as dis~

tinctly as any other persons so far as

the right to sue and be sued is cou

cerned. The matter of this answer is

a fair illustration of res inter alias

acts.
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THE JOURNAL’5 THIRD YEAR.

\Vith this number the Minnesota

Law Journal enters upon its third year.

From a small beginning, and with a.

few subscribers only, it has steadily

advanced upon the road of usefulness

and prosperity, until today it can con

gratulate its many readers upon the

fact that it is no longer an experiment,

but an assured success.

The many letters containing ex

pressions of good will and promises

of future support, received by the

present publisher, show that his ef

forts to make the Journal worthy of

the patronage of the bench and bur of

Minnesota are appreciated, and in the

future, as in the past, no pains will be

spared to merit their support.

One of its most valuable features is

the reporting of District Court cases,

especially those in which points of

practice and pleading are decided.

We most earnestly request our sub

scribers to assist us in obtaining and

reporting such cases. At the head of

the department devoted to these de

cisions we give the names of the gen

tlemen who an-l as our reporters in the

various districts throughout the state,

and when a subscriber or reader of the

Journal is interested in the trial of a

case, if he will write out a statement

of the facts involved and the points

made by counsel, with the authorities

cited to sustain them, and furnish the

reporter in his district with such mat
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ter, we will guarantee a full and ac

curate report of the case. Without

such information it is, however, almost

impossible to report cases at nisi prius.

Help us in this matter, and you will

benefit yourselves, and the bench and

bar of our state.

THE JUDGE.

 

Who He Ought to be. sud How We Ought

to Make Him.

American jurisprudence is a lineal

and direct descendant from England,

and for a long series of years after

the achievement of our independence

we followed in the footsteps of our

ancestor without material deviation.

The great state of New York cou

structed its Court of last resort upon

the plan of the British final Court of

Appeals, by adding the members of the

Senate to the Judges, and called it the

Court for the Correction of Errors,

thus substituting the Senate for the

House of Lords, and in this way in

troducing both the appointive and

elective systems into the selection of

judges, the Senators being chosen by

the people, and the judges appointed

by the Executive, with life tenure.

This plan worked very well for a long

series of years, the appointed Judges

being generally chosen by honorable

and patriotic governors from the most

prominent and eminent members of the

bar, and the Senate being a small body

(thirty-two, I think,) each representing

a large constituency and occupying a

distinguished position in his district.

The decisions of this court will bear

favorable comparison with those of

any court of any country, many of the

strongest and most leamed opinions

being delivered by the Senators.

But it must be remembered that this

condition of things existed at a time

when, and in a country where, law

and order were quite generally re

 

 

 

spected by the people, and the govern

ment and courts were regarded as in

stitutions entitled to the reverence and

unquestioned support of everybody.

Foreign immigration had not brought

its socialistic and anarchical ideas into

the laud; and labor organizations had

not grown to their present proportions.

It was about the year 1846 that New

York adopted a new constitution and

introduced the feature of an elective

judiciary with limited terms of service,

accompanied by the abolition of the

Court of Chancery as an independent

tribunal, amalgamating law and equity

in the same courts. This change in

the administration of justice was at

once so generally approved that sub

sequent imitations of the New York

system, or code of practice, as it was

called, adopted the elective system of

the judges along with the code without

much discussion; the one carried the

other through, and in nearly all the

new states the New York system has

been adopted bodily with few varia

tions, and the choice of judges with

limited terms, high and low, by the

people has become almost universal

in the several states of the Union.

Has the elective system for the

choice of Judges been a success? and

does the future outlook indicate the

wisdom and safety of its continuance?

The latter branch of this question is

daily becoming more and more a vital

factor in the success of our govern

mental system. I answer yes and no.

The people have, in many instances,

when an unworthy candidate has been

presented for their suffrages, and

nothing was at issue but the

qualifications of the man, acted

with great wisdom and intelli

gence, and rejected him, proving

to be true, what I have always thought,

that the mass of the voters when un

influenced by any extraneous consid

erations will choose the best men, re
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gardless of party or politics, for their

Judges. But I have seen the system

work the other way. In many elec

tions very exciting questions are in

volved, the solution of which may

largely depend on the political bias

of the Judge, instead of the applica

tion of appropriate legal principles.

In such instances the people are, and

a very large element of them will

always be, swayed in their votes for

a Judge by their partisan desires, and

therein rests the danger of the elect

ive system. A ship may prove a very

safe vehicle as long as she sails in

smooth water, but it is the storm that

tests her strength. No system of gov

ernment is safe that will not endure

through the worst of trials. We are

almost too young as a nation to decide

this question from experience, and es

pecially as the federal judiciary, high

and low, is all under the appointive

system, with terms for life or during

good behavior, which has so far

proven a sheet anchor in all the storms

we have been as yet subjected to.

There can be no doubt at all that

the Judge who sits upon the bench

in the calm security that no matter

what party, individual or organization

his judgment may antagonize, his posi

tion is beyond their malice or attack,

will act more fearlessly and independ

ently than the Judge who feels that

his decision of today, no matter how

correct, may prove his official death

warrant tomorrow. There are men

who no doubt can rise above such con

siderations, but where one will stand

the test many will fail. It is cruel

to subject men to such pressure.

When the constitutional convention

of Minnesota was in session, the report

of the committee on judiciary pre

sented quite an experiment. It essayed

to try both methods by providing for

the appointment of the Supreme

Judges and the election of the District

Judges, giving each a term of seven

 

years. It failed to pass in that way,

and all judges were made elective. I

think it is better as it is, it the term

of the Supreme Judges is to be alim

ited one. No better results can be ex

pected in securing non-partisan Judges

under an appointment by a partisan

Governor than by an election by the

people; and my experience leads me to

believe that as a general thing, and

under normal conditions, a selection

by the people is by far the safest of

the two methods. What could be ex

pected of Judges appointed by Gov

ernor Waite of Colorado, Governor

Penoyer of Oregon, or Governor Alt

geld of Illinois? It would be a calam

ity to have such Judges imposed on a

state for the life of the incumbent.

The appointing power might as well

be conferred on Mr. Debs. The only

solution of the question is to make the

highest Judges elected for life,and the

minor ones for a shorter term, not less

than ten or twelve years. The fact

that their decisions are subject to the

revision of a tribunal divorced from

all extraneous influences will serve to

keep them in order, and we will get

our law filtered of all the agrarian

cranky notions that have found a lodg

ment in the jury box, and by irresist

able reflex influences reached the

bench in many instances, as it is at

present constituted.

There is nothing in the world that

depends for its action upon the human

mind, or the working of machinery,

that will not at some period go astray,

no matter how perfect it may be in its

origin, and no system of making

Judges will ever be perfect; but about

as near as we can come to it is to

make the best selections possible and

then remove them from all dependence

of any character. This can only be

done by paying adequate salaries, and

giving life tenures to those having

ultimate decision. .

CHAS. E. FLANDRAU.



102 [vo1.. mTHE MINNESOTA LAW JOURNAL.

 

STUDY OF LAW BY LAWYERS.

Htudy of law is the constant habit

of every good lawyer. How to study

has perplexed many. The general rules

of justice are few and simple. A law

yer of broad and cultivated mind sel

dom fails to recognize them when

stated in the abstract. But the task

is the correct application of them to

the complicated facts in a client's case.

To he able to make correct application

of general rules to the facts in a

client’s case is the object of legal

study. This application of general

rules is going on in the courts around

us constantly. The reports of the ad

judged cases furnish examples. A sys

tematic study and analysis of these

adjudged cases is, it would seem, the

best exercise to fit a practicing lawyer

to rightly analyze the case of his client

and to foresee the probable result. The

current reports of the cases in our

state courts should have our first at

tention. One or more of these cases

should be studied each day of the year.

By early rising, or late sitting at night,

this may be done. The study should

be: First, to master the facts in the

case; second. to ascertain concisely the

exact question or questions in contro

versy between the two parties; third,

the grounds on which the decision is

rested by the Court; and lastly, to

weigh and consider the arguments on

either side as given by the Court or

by the counsel in the case.

To further profit by this labor the

reader should determine to what par

ticular branch of the law the case be

longs, where it would be placed in a di

gest or cited in a text book. He should

then take his copy of the General Stat

utes and turn to the same subject mat

ter in them and make a concise note,

stating the result. An interleaved copy

of the statutes will supply space for

these notes. If this be continued from

day to day a practicing lawyer may

keep up with the current decisions.

The notes will grow, his knowledge of

the statutes will grow as well, and in a

few years he will be practiced in the

application of legal rules to new cases,

and his copy of the statute will be

come his index to the adjudged cases.

This demands unflinching labor and

acute attention. If he lack resolution

to do this or something equivalent, he

must be content with subordinate rank

in the profession.

Often the cause of a client will de

pend, perhaps indirectly, upon the cor

rect interpretation of some statute

which no case in our state reports has

elucidated. It will be found useful

in such a case to learn, (lst) at what

time this statute was first enacted in

this state, (2nd) from what source it

was borrowed, (3rd) what states have

the same or a similar statute, and to

look through their reports for the

coveted decision. The larger part of

our statutes were taken from New

York or Massachusetts. Emigrants

from those states in the first half of

the present century settled in Mich

igan Territory and there re-enacted

bodily the code of statute law with

which they were familiar. Michigan

then included all the Northwest Terri

tory from Detroit to St. Paul. When

the eastern portion was admitted as

a state January 26. 1837, the body of

laws previously enacted remained by

Act of Congress the statute law of

the new Territory of Wisconsin. 5 U.

U. S. Stat., p. 15, Sec. 12. Wisconsin in

turn was admitted a state of the Union

May 29, 1848. Minnesota was created a

territory on March 3, 1849, and the

laws in force in the Territory of Wis

consin at the date of its admission as

a state were, by Act of Congress, con

tinued as the statute law of the new

Territory of Minnesota. 9 U. S. Stat,

p. 407, Sec. 12. VVben Minnesota

framed its constitution it was provided

therein that all laws in force in the
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territory should remain in force in the

state until altered or repealed by the

legislature. Const. Schedule, Sec. 2.

The interpretation of these statutes by

the courts of Illassachusetts and New

York prior to their enactment in Mich

igan and by the courts of the Terri

tories of Michigan and \Visconsin are

authoritative expositions in this state.

and should be studied and cited as

such. Innumerable alterations have

since been made, and the present text

should be compared with the old be

fore relying upon the old decisions.

That a slight alteration in the statute

may make a great change in the prac

tice is shown in McKusick v. Seymour,

Sabin & Co., 48 Minn., page 168 et seq.

In studying the reports care must be

taken to distinguish what is said in

the opinion by way of reason or illu

tration from what is said in decision

of the issue. The latter only is author

ity in a subsequent case. The prac

tice of stating tersely the exact matter

decided in the case under study will

foster brevity and precision in style

and help to fix in the mind the point

decided. A lawyer of very moderate

ability will, if he patiently follow this

course. probably become a safe and

fairly succesful practitioner.

CHAS. C. \VlLLSON.

THE PORTRAIT.

 

HON. CHARLES EUGENE OTIS

was born in Prairieville, Barry

county. Mich., in 1847. He was raised in

that state and graduated from the

State University. In 1871 he came to

St. Paul, and entered into partnership

with his brother, Hon. George L. Otis,

one of the ablest lawyers in the State.

Mr. Otis by his indusary, integrity and

talents soon acquired a prominent po

sition in his profession, as well as an

enviable standing in the community

as a public-spirited citizen. He served

as a member of the St. Paul Board of

I

Education. and was for two terms a

member of the City Council. He has

always been a democrat, but has never

been an active politician. After the

death of his brother he continued in

practice, associating with him his

younger brother, Arthur C. Otis. On

July 20, 1889, he was appointed Dis

trict Judge of Ramsey County

by Gov. Merriam to fill the vacancy

caused by the death of Judge Vilas,

and in 1890 he was the unanimous

choice of both parties to succeed him

self. On the bench Judge Otis has

been distinguished for the same clear

mindedness, fairness and courtesy that

won him success as a practitioner.

DEATH OF HON. CHAS. H. BENEDICT.

A cablegram to Washington from

Vice Consul Knight at Cape Town an

nounces the death of Hon. Charles H.

Benedict, United States consul at that

place. The cause of Mr. Benedict’!

death is not stated, but it is presumed

that it was Brig‘ht’s diseasm 35 he was

suffering from that dread disease at

the time he accepted the post.

Mr. Benedict was a resident of St.

Paul at the time of his appointment.

He came here from Rochester some

twelve years ago and engaged in $116

practice of law. He was a 8°°d law‘

yer, an accomplished gentleman, and

one of the leading light of the demo

cratic party. He was very POPIIIB-1‘

with everybody, and republicans as

well as democrats rejoiced Whfill he 1'9‘

ceived the appointment.

It was predicted by all that he would

make a good consul, and the dispatches

from ‘Washington indicate that the pre

dictions have been verified, and that

he was a most efiicient officer.

Mr. Benedict was appointed to the

position by President Cleveland in

June, 1893, and the chief reason for his

accepting the position was that the

physicians had told him he must leave

this climate.
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ATTORNEY GENERAL'S DECISIONS.

IOIOOL III!‘ IOOI PUID.

Moneysbelonging to the School Text Book

Fund cannot be diverted to theInternal Im

provement Fund.

Hos. A. B. Rosnms,

Ch’n Com. on Appropriations,

House of Representatives.

In your communication of the

9th instant you inquire in effect

whether moneys now belonging to the

School Text Book Fund may lawfully

be carried to the Internal Improve

ment Fund. You also inquire, with a

view to expressing yourself in a differ

ent form, whether moneys belonging

to the General Revenue Fund may be

carried to “another and entirely dis

tinct fund.”

The two forms of your question are

not, in my opinion, convertible ex

pressions, and will, therefore, be sepa

rately considered.

The respl.-;tive funds known to the

State .\uditor’s and the State Treas

urer’s departments are, with not to ex

ceed three exceptions, of statutory

origin, und when so derived constitute

no barriers to legislative action. The

exceptions are enacted by the Consti

tution, one of which is the Internal Im

provement Land Fund (Art. 4, Sec. 32

b): another is the fund which may be

created by the issuance and negotia

tion of bonds to aid in the construc

tion of certain public buildings (Art 9,

Sec. 14 a); another is the fund created

for the purpose of defraying extraordi

nary expenses (Art. 9, Sec. 5). The

ionstitution prohibits the diversion of

moneys belonging to either of the last

named funds to other purposes than

those expressly authorized. All other

funds are clearly within legislative

control.

It therefore follows that the School

Text liook Fund may be abolished or

carried to another fund within the dis

Sir:

cretion of the legislature, save the lim

itation thereinafter pointed out.

The Internal Improvement Fund,

sometimes confounded in the popular

mind with the Internal Improvement

Laud Fund, arises from lllUIlI_‘_\'S alc

rived from a donation from the Fed

eral government of “five per eentum of

the net proceeds of sales of all public

lnnds lying within the state." (Act

uuthorizaing State government, Sec. 5,

l'nr. 5.! Moneys derived from this

source are paid to the State for “the

purpose of making public roads and in

ternal improvements as the legislature

shall direct.” They are, in short if

the State is to keep faith with the

tiovernment, to be devoted to purposes

of internal improvements, as those

terms are employed in the Constitu

tion. The State is prohibited by Sec.

5 of Art. 9 of the Constitu

tion from being “a party in carrying

on” works of internal improvement,

“except in cases where grants of lands

or property shall have been made to

the State especially dedicated by the

grant to specific purposes.”

That roads and bridges are works

of internal improvement can no longer

be doubted in view of the language

used by the Supreme Court of this

State in the case of Rippe v. Becker et

a!., 57 N.W. Rep., 31. It is, therefore,

obvious that the only purpose sought

to be subserved by carrying moneys

from the School Text Book Fund to

the Internal Improvement Fund is to

render them available for a use which

is clearly prohibited by the Constitu

tion.

The first form of your request is,

therefore, answered in the negative.

Very respectfully,

H. W. CHILDS.

Feb. llth, 1895.
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LIIKLI|I—IUII‘lI’G AT I-LIGI—I.'O'I'I.

Save where a special law otherwise pro

vides, the electors of a town may at any

annual meeting, or at a special town meet

ing called for the purpose, determine by

by-law adopted thereat,that horses,cattle,

mules and asses shall be permitted to run

at large, and prescribe the time and mau

ner thereof.

ll.‘Il—~OLTI.'I-I—IIlIP——IwlII.

The term cattle does not include sheep or

swine, or any domestic animals not exceed

ing the size of sheep or swine.

SLKI--IOIIGI I1 UIQIII.

The town clerk should indicate the pro

posed submission of the matter of such

animals running at lar e in the notice of

the annual meeting, ut such notice is

absolutely essential when actionis to be

taken at a special meeting.

IAII—VOII I01.‘ IIVOIID.

A vote once determined in favor of allow

ing cattle to run at large continues there

after until revoked by subseq uent action.

ILII—IIIUII.

Where a vote at any such meeting has

been taken in favor of cattle running at

large, cattle may run without restraint in

the day time, and the owner of property

destroyed b them cannot recover damages

until it shal be proved that his lands were

enclosed by a lawful fence.

Mn. Jonn Wxnson,

Parent, Minn.

Dear Sir: The several provisions of

the statute touching the question of

cattle running at large are so confused

as to have given rise to many inquiries.

The general law has been greatly mod

ified by special legislation applicable to

certain localities, so that the law ap

plicable to a particular county or town

ship can never be stated without a

previous study of such special legis

lation. I have, therefore, deemed it

advisable to present in answer to your

inquiry, and for future reference. u

few general principles deduced from

our legislation upon the subject, which

will serve in a measure to render it

intelligible.

The general law briefly provides

that “the electors of the town have

power at their annual town meeting

' ' ' 6. To determine the time

and manner in which cattle, horses,

mules, asses or sheep are per

mitted to go at large. provided that

 

no cattle, horses, mules. asses nor

sheep be allowed to go at large be

tween the 15th day of October and the

1st day of April.” (G. S. 1878, Chap. 10,

Sec. 16.)

“All votes regulating the time and

manner of running at large of cattle,

horses. mules, asses or sheep within

the several towns of the State of Min

nesota shal] be by ballot. either printel

or written. or partly printed and partly

written, and shall be in these words,

‘in favor of restraining cattle,’ or

‘against restraining cattle,’ and shall

be placed in the same ballot box with

the votes cast for town officers, and

be canvassed and returned in the same

manner in which other ballots are now

required to be canvassed and re

turned.” (Id. Chap. 19, Sec. 27.)

The foregoing provisions of the gen

eral law as to cattle running at large

must be read in connection with other

provisions thereof regulating the ques

tion of impounding beasts doing datu

age. The original law is as follows:

“In all cases arising under the provis

ions of this act, the statutes to which

this act is amendatory in towns where

a majority of the voters at any town or

special town meeting, called for the

purpose, shall determine by by-law of

such town, that horses, cattle, mules,

and asses shall be permitted to run at

large in accordance with Subdivision 6,

Section 15. General Statutes 1966. no

damage shall be recovered by the own

er of any lands for damage committed

thereon by any such beasts during the

daytime, until it shall be proved that

said lands were enclosed by lawful

fences and every three-rail fence four

feet high, constructed of such mater

ials and in such manner as to consti

tute a good and sutiicient fence, as

against cattle, horses, mules or asses

one or more years old, that are not

broachy, or any fence equal thereto in

sufliciency, shall for the purpose of
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this act be deemed a lawful fence; but

the word cattle, as used in the act

shall not be so construed as to include

either sheep or swine, or any other do

mestic animal not exceeding the size

of sheep or swine.” (Id., Chap. 19, Sec.

37.)

To this provision are appended a

number of provisos covering a variety

of subjects, some general, others spe

cial, some including and others except

ing counties, towns and even senatorial

 

districts. In addition our statutes

contain twenty-seven special herd

laws.

From this great mass of legislation

I have deduced the following general

rules:

1. Save where a special law other

wise provides the electors of a town

may at any annual town meeting, or

at a special town meeting, called for

the purpose, determine by by-law

adopted thereat, that horses, cattle,

mules and asses shall be permitted to

run at large and prescribe the time

and manner thereof. The term “cat

tle” does not include sheep or swine,

or any other domestic animals not ex

ceeding the size of sheep or swine.

Note.—'1‘he foregoing rule has no

application to the following subdivis

ions of the State. (a) The Counties of

Wabasha, Dodge, Stele, Lac Qni Parle,

Martin, Yellow Medicine, Lyon and

Polk (except the town of Fossum), Wi

nona, Groodhue. Kandiyohi (save five

specified townships therein), Brown

and Dakota. (b) The north half of the

town of Pilot Mound in Fillmore Coun

ty; the towns of Cocato and Stockholm

in Vi/‘right County; Chanhasson in Car

ver County; the townships in range 22

and 23 in Freeborn County. (e) The

27th, 28th, 29th, 30th, 31st, 32d, 35th

36th senatorial districts, the 39th sen

atorial district except Stevens County,

the 41st, except Otter Tail, Wilkin and

Polk Counties. (d) The following

townships do not appear to be aflected

by the said proviso: Marsham. Ravon

na and Hastings, in Dakota County;

lieerfleld, Medford and Aurora, in

Steele County. (e) In excluding cer

tain senatorial districts from the oper

ation of the law reference is had to the

districts as they existed at the time

the proviso was adopted.

2. \\'hile it is my opinion that the

statute clearly confers upon electors

at an annual town meeting authority

to vote without previous notice upon

the question of allowing cattle to go

at large (G. S. 1878. Chap. 19, Sec. 16,

Sub. 6). it is advisable that the clerk

either upon his own motion, or at the

instance of several freeholders of the

township, indicate the proposed sub

mission of the question in the annual

notice of the town meeting. Certainly

such notice is essential to valid action

in the case of a special town meeting.

\\-'henever the clerk is properly ap

prised that a special meeting is de

sired to vote upon the question, it is

his duty to give notice thereof.

3. It had been held by this ofiice

that a vote once determined in favor of

allowing cattle to run at large con

tinues thereafter until revoked by sub

sequent action. I have adhered to

this view with hesitation; but recom

mend that the question be annually

submitted, especially where action in

favor of cattle running at large was

had at the last preceding meeting, an

nual or special.

4. Where a vote at any such meet

ing has been taken in. favor of cattle

running at large, cattle may run with

out restraint in the daytime, and the

owner of property destroyed by them

cannot recover damages “until it shall

be proved that said lands were en

closed by a lawful fence.”

5. It must not be overlooked that

the foregoing observations are based

wholly upon the general law.

I am, very respectfully,

H. W. CHILDS.

Feb. 5th, 1895.
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OOI'B'l‘IIU'!IOI——AI-'1'. 9, BIO. $—II'III

ILL IIPIOVBHIIIB — DRAINAGE —

IOLD8——BI»IDGII.

The legislature has no power to appro

priate money for the purpose of drainin

wet lands and for constructing bridges ans

roads in the absence of grants of land or

property to the State for such purposes.

Hos. FRANK A. DAY,

President of the Senate.

Sir: I beg to acknowledge receipt

of the resolution of the Honorable Sen

ate adopted on the 28th ult. request

ing my views “as to the constitution

ality of appropriating any money what

ever, and if so, what money, for the

purpoe of draining wet lands and for

constructing roads and bridges.”

The question presented by the reso

lution involves an inquiry into the pur

port of the following provision con

tained in Article 9 of Section 5 of the

State Constitution.

“The State shall never contract any

debts for works of internal improve

ment. or be a party in carrying on such

works, except in case where grants of

land or other property shall have been

made to the State especially dedicated

by the grant to specific purposes; and

in such cases the State shall devote

thereto the avails of such grants, and

may pledge or appropriate the revenue

derived from such works in aid of their

completion.”

At the outset, it may be said as an

incontrovertible proposition that roads

and bridges and a system of drainage

are internal improvements within the

contemplation of the above provision

of the Constitution; and it therefore

follows that the State cannot, in the

absence of appropriate donations to it

for such purposes, either contract

debts therefor or be a party in carry

ing them on.

(Bippe v. Becker. 57 N. \V. Rep.,

331.)

What is thus plainly prohibited can

not be overcome by indirection. In

whatever guise the legislature seeks to

 

commit the State to the support of

such enterprises by devoting or pledg

ing to them, whether legally or moral

ly, directly or indirectly, the public

revenues, it is equally offensive to the

Constitution.

This is all the more apparent when

the evils sought to be forestalled are

borne in mind. In adopting their Con

stitution the people of the State

sought to so tie the hands of their leg

islatures as to forever guard against

the financial ruin which had overtaken

several of her sister states. which had

adopted improvident policies of inter

nal improvement. The provision in

question, as construed by our Suprelne

Court, embraces in it scope a great

variety of objects. The language of

the court is so instructive in this re

spect that I take occasion to make the

following excerpt therefrom:

“The far reaching consequences of re

stricting this constitutional inhibition

to highways for travel and commerce

can readily be foreseen. It would

leave the State, through its legisla

ture, at liberty in every period of in

vasion or excitement, to embark in any

and every other sort of enterprise out

side of its legitimate governmental

functions, which might be deemed of

public benefit. It would admit not

only the building of grain elevators,

but also of engaging in schemes of

drainage, irrigation, developing water

powers, building grist mills, public

creameries and cheese factories, estab

lishing stock yards and packing houses

and other like enterprises without lim

it. Certainly to engage in such enter

prises as these at the expense of the

taxpayers of the State is quite as much

within the mischief aimed at by the

Constitution as to engage in the con

struction of highways for commerce.”

The legislature is therefore prohib

ited from extending the aid of the

State to any of the objects suggested
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by the court, unless it has been the

recipient of lands or other property

therefor. When the legislature de

votes the revenues of the State to the

construction of a public elevator. pub

lic bridge or public ditch without a

previous grant, the Constitution is

thereby violated, nor do I perceive how

this prohibition can be overcome by

donations from the public treasury to

a municipality for such an object. If

any other doctrine is to obtain, an ave

nue is at once afforded for the certain

defeat of the purposes sought to be

effected by the framers of the Consti

tution.

But while conceding the force of

these views it may be urged that an

appropriation for a system of drainage

can be justified upon one or the other

of the following grounds:

1. That the lands acquired by the

State pursuant to the act of Congress

of March 12, 1860, is impressed with a

trust that the State should employ

them or the proceeds derived from

their sale, as far as necessary, in con

structing levees and reclaiming them

to useful purposes.

2. That the State may improve its

own lands.

3. That a system of public drainage

may be undertaken as a police regula

tion for sanitary pnnposes. The ques

tion is one of so grave importance that

I deem it proper to present my views

somewhat at length as to each of the

above named contentions.

Notwithstanding the explicit terms

in which the said act is drawn (Rev.

St. U. S., Sec. 2479), it is yet left to

the discretion of the State to deter

mine for itself what disposition shall

be made of its swamp lands derived

from such a source. “As the applica

tion of the proceeds to the named ob

jects is only prescribed ‘as far as ne

cessary,’ room is left for the exercise

by the State of a large discretion as to

the extent and necessity.”

(Am. Emigrant Co. v. Adams Co.,

100 U. S., 161; Mills Co. v. Burlington

R. R. Co., 107 U. S., 578.)

The application of the proceeds of

such lands to the purposes of the grant

rests upon the good faith of the State.

Clearly. the proceeds of the sales of

such lands, whether in money or other

subjects. may be properly devoted to

any of the purposes named in the

grant. But where the State has so be

stowed them as to preclude any re

turns therefrom into its treasury, as

has generally been done by the several

grants made to certain of its bene

ficiaries, it must be deemed to have

determined that necessity did not re

quire their devotion to levee or re

clamation purposes. Such disposition

of them is wholly incompatible with a

reserved purpose to carry on a system

of drainage on account of the federal

bounty, and an acknowledgment that

the State had thereby exhausted its

powers with regard to them. The

grants so made by the State are in the

nature oi‘ gifts resting upon no other

consideration than contemplated bene

fits io the public at large, flowing from

the enterprises that were designed to

foster. 1n pursuing such a course the

State may indeed have betrayed the

trust confided to it by the Federal

Government; but, in such event. the

reparation must be effected, if at all.

by the people and not the legislature.

1 am therefore unable to subscribe to

the first contention.

Can the State improve its own

lands? Undoubtedly it may do so as

to lands requisite for the purposes of

government, as the sites of public

buildings, and perhaps it would be like

wise true even as to the wild lands oi‘

the State in those cases where public

policy requires their improvement by

suitable drainage. But if this were

conceded, I am as yet clearly of the

opinion that the constitutional inhibi

tion against internal improvements ap
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plies with equal force as well when im

provemeut to such lands is only inci

dental, as when the question of such

benefits is not involved. The prohibi

tion as defined by Justice Mitchell, in

Rippe v. Becker, supra, is very sweep

ing, and, if any exception in such a

case had been intended, it would have

been clear] so provided.

That the State enjoys the right of

protecting through its legislature. by

suitable police regulations, the lives

and health of the citizens, is undeni

able. Moreover, it remains with the

legislature to determine what meas

ures are requisite for such purposes.

If swamps, marshes and other low

lands are deemed prejudicial to life

and health, adequate provision may be

made for the correction of the evil

either by the construction of lcvccs or

drains. appropriations for such pur

poses are clearly witl-in the contem

plated power of the le-.gislature; hut it

is equally obvious that the constitu

tion is as much violated when the im

provement is made under the mere

guise of police regulation. as when its

real purpose is clearly expressed upon

the face of the appropriating act

(hurts never hesitate to look through

disguises and adjudge measux-cs ac

cording lo their manifest purposes.

Minnesota v. Barber, 136 U. S., 313.

If, therefore, the revenues of the

State are employed in fact for internal

improvements under the semblance of

a sanitary regulation, it is in plain vio

lation of the terms of the Constitution.

I have already had the honor to ad

vise one of the committees of the

House of Representatives during the

present session of the legislature that

appropriations to aid in the construc

tion of bridges and highways, in the

absence of grants of land or property

therefor, are authorized.

I am, very respectfully,

H. W. CHILDS,

Attorney General.

NOTES ON RECENT CASES.

 

Commitment of Criminals to Religious In

stitutions st Public Expense.

The case of Farmer v. The City of

St. Paul and the House of the Good

Shepherd, recently argued before

Judge Kerr of the District Court of

Ramsey County, involves questions of

great public importance.

The suit was brought by plaintifi,

in behalf of himself and other taxpay

ers, to enjoin the City of St. Paul from

paying to the House of the Good Shep

herd a claim of $71.50 for board for

the month of April of certain prison

ers committed to it by the Municipal

Court of the City of St. Paul; from

allowing or paying any other claims

for board of prisoners so committed

to it; from allowing or paying any

claims except for boarding and keep

ing prisoners in the City \Vorkhouse at

Lake Como, and to prohibit any

further commitments to the House of

the Good Shepherd.

The city charter as amended in 1868

empowered the City Council to “estab

lish a workhouse,” and until the estab

lishment of such workhouse “to use

the county jail as a workhouse."

On April 9th, 1869, the Common

Council passed an ordinance designat

ing the jail as a workhouse, and also

an ordinance declaring and establish

ing the House of the Good Shepherd

“a workhouse for female prisoners,

under the charter and ordinances of

said city.”

In 1881 the legislature passed a spe

cial act anthorizing the city to estab

lish, erect and maintain a workhouse,

and to issue bonds to the extent of $30,

000 to purchase the necessary land

and pay for the erection of the build

ing. In pursuance of this act laud was

purchased and a building erected near

Lake Como in said city, and such build

ing has since been used as a city work

house.
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From the passage of the ordinance of

1869 to the present time the Municipal

Court has been in the habit of com

mitting fallen women to the House of

the Good Shepherd, and the city has

been paying every month a certain

weekly rate for the board of each pris

oner so committed. The plaintiffs

contention was that all such payments

by the city were illegal, and contrary

to Article I, Section 16, and Article

VIII, Section 3, of the State Constitu

tion.

On the hearing of the order to show

cause why the restraining order should

not be made perpetual, Charles Butts,

the attorney for the plaintiff, claimed

that the city had no power to make

the House of the Good Shepherd a

place of punishment for fallen women,

because its charter conferred no such

power on it. He further contended

that if the charter did give it such

power it was unconstitutional, because

it delegated the power to punish crim

inals to a mere private institution; be

cause it apropriated public funds to

the benefit of a private corporation;

because it appropriated funds drawn

from the treasury to a mere religious

corporation: because the House of the

Good Shepherd was, in fact, a sec

tarian school, and the public money

could not be donated to it; because

the Ilouse of the Good Shepherd had

no power under its charter to make a

contract with the city to board the

women committed to it by the Munic

ipal court; and because the inmates

of the House of the Good Shepherd

were compelled to take part in relig

ious services, and that such treatment

amounted to a cruel and unusual pun

ishment, which was prohibited by Ar

ticle I.. Section 5, of the Constitution.

Robertson Howard, in behalf of the

city and city comptroller, claimed that

none of the constitutional objections

to the ordinance or the charter were

full power to make the House of the

Good Shepherd a workhouse for

females; that it simply executed the

power given it by its charter, and sepa

rated the females from the males by

the passage of two ordinances on the

same day for the general welfare of

the public, and in the exercise of its

power to “preserve peace and order

and punish crime.”

That whether the state or the city

had power to impose a tax or make

appropriations or expenditures of pub

lic moneys depended upon the purpose

for which the money appropriated was

to be used, and not upon the character

of the corporation that was made the

agent of the state for the administra

tion of the fund, or the performance

of the public purpose to be carried out.

He cited the ordinance naming the

House of the Good Shepherd as a

workhouse for females to show that it

created a contractual 1-elation between

the city and the institution, under

which no money could be paid out until

the city authorities were satisfied that

the institution had performed its full

duty and earned such money, and that

the city retained a supervision and con

trol over the institution, so far as

prisoners committed to it were cou

cerned. That as the superior was re

quired to make full monthly reports

to the council, and the council could

at any time, by resolution, order the

discharge of any prisoner, the ordi

nance in effect made the House of the

Good Shepherd, for the purpose of

punishing fallen women who had vio

lated the ordinances of the city and

been committed to it for such viola

tions, a municipal agency. That as the

punishment of crime and preservation

of peace and order in ‘the community

was a public purpose, for which money

raised by taxation could be expended,

the fact that the House of the Good

Shepherd was a private corporation

valid. and argued that the city had did not prevent the city from designat
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tug it as its agent to carry out this pub

lic purpose, and the institution having

under the ordinance earned the money,

the city could not refuse to pay it.

Thomas D. O’Brien and John D.

0’Brien concluded the argument in be

half of the House of the Good Shep

herd, eontending that, under the

authorities cited by Mr. Howard, there

was no question that the restraining

order should be dissolved; that all of

the equities of the case were with the

defendants, and that the case should

be decided at once in their favor.

At the conclusion of the arguments

Judge Kerr announced his decision as

follows:

“I do not propose to decide this case

upon the merits now. The order to

show cause is discharged as to all

future actions or commitments from

the city to the House of the Good Shep

herd. The only difllcnlty that I have

in the matter is to know just exactly

what order I should make as to the

$71.50 now in the city treasury.

“Under the rules governing actions

of this sort it seems to me that the

$71.50 should be held in the treasury

until the final decision of this action.

These rules require that when the re

fusal of a preliminary injunction

would involve the entire defeat of the

plainlifi"s claim the matter should be

left in statu quo until the controversy

Z-an be decided upon its merits. In

this particular case it can do no harm

to the defendants to permit the matter

to remain in statu quo, so far as the

$71.50 is concerned. until the deter

mination of the case. My only objec

tion to adopting this course is that it

might be considered by some an intima

tion of my views in this case. I desire

most emphatically to disclaim any such

thing.

"lf I was to decide this case upon

broad humanitarian and Christian

principles, I would find no difficulty,

for l know of my own experience that

there is no nobler institution in the

city than the House of the Good Shep

herd. Its work has been of incalcu

lable benefit to the city and this com

munily, and it would be a positive

calamity that its usefulness should be

in any way impaired, or that the un

fortunate persons who are committed

to its care ‘by the Municipal Court

should be forced into the county jail

or city workhouse. The order is dis

charged except as to the $71.50 now in

the treasury.”

Since this decision the plaintiff has

served an amended complaint, alleging

that the House of the Good Shepherd

is a sectarian school, for the benefit or

support of which money raised by taxa

tion cannot be appropriated.

The case will probably come on for

trial on the amended pleadings at the

October term of the District Court.

The Right of Self-Defense.

The Supreme Court of the United

States just before adjournment handed

down a decision which establishes the

principles of the right of self-defense.

The decision was given on- the appeal

of Babe Beard from a judgment of

conviction and sentence of eight years’

imprisonment for manslaughter. The

facts of the case, it seems, were that

Beard had three brothers-in-law who

came to his house with the express

determination of driving away a cow,

the ownership of which was in dispute

between the parties. One of the

brothers-in-law advanced upon Beard,

who had a gun in his hands, and made

a motion as if to draw a revolver from

his pocket. Beard struck this brother

in-law over the head, inflicting a

wound from which he died. On the

trial the judge instructed the jury in

regard to the law of self-defense, and

said that Beard was compelled by that

law to avoid danger at the hands of
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the person who threatened him by

going away from the place; that the

only place where he need not retreat

further was his dwelling place. Judge

Harlan, in delivering the opinion of the

court, says that the charge was de

fective in point of law on several

grounds, and, in discussing this ques

tion in his opinion, he says:

“The court, several times in its

charge, raised or suggested the inquiry

whether Beard was in the lawful pur

suit of his business-—that is, doing

what he had a right to do—when, after

returning home in the afternoon, he

went from his dwelling house to a part

of his premises near the orchard fence,

just outside of which his wife and the

Jones brothers were engaged in a dis

pute—the former endeavoring to pre

vent the cow from being taken away,

the latter trying to drive it ofi the

premises. Was he not doing what he

had the legal right to do when, keep

ing within his own premises and near

his dwelling, he joined his wife, who

was in dispute with others, one of

whom, as he had been informed, had

already threatened to take the cow

away or kill him? We have no hesita

tion in answering this question in the

affirmative. ' ' ' In our opinion,

the court below erred in holding that

the accused, while on his premises, out

side of his dwelling house, was under

a legal duty to get out of the way, if

he could, of his assailant, who, accord

ing to one view of the evidence, had

threatened to kill the defendant, in

execution of that purpose had armed

himself with a deadly weapon, with

that weapon concealed upon his per

son, went to the defendant's premises,

despite the warning of the latter to

keep away, and by word and act indi

cated his purpose to attack the ac

eased.

"The defendant was where he had

 

the right to be when the deceased ad

vanced upon him in a threatening man

ner and with a deadly weapon; and if

the accused did not provoke the as

sault and had at the time reasonable

grounds to believe, and in good faith

believed, that the deceased intended to

take his life or to do him great bodily

harm. he was not obliged to retreat,

nor to consider whether he could safely

retreat. but was entitled to stand his

ground and meet any attack made

upon him with a deadly weapon, in

such way and with such force as,

under all the circumstances, he, at the

moment. honestly believed, and had

reasonable grounds to believe. was nec

essary to save his own life or to pro

tect himself from great bodily injury.

“As the proceedings below were not

conducted in accordance with these

principles, the judgment must be re

versed and the cause remanded, with

directions to grant a new trial."—Al~

bany Law Journal.

A street railway case lately decided

in the Federal Circuit Court of Ap

peals holds that the conscnt by a city

to the use of streets for street rail

ways constitutes a typical easement,

and that the right created thereby is

an interest in realty, being an incorpo

real hereditameut. Detroit Citizens’

Street R. Co. v. Detroit, 26 L. R. A.,

667. This is opposed to the doctrine

of the Supreme Court of lllinois, in

Belleville v. Citizens’ Horse R. Co., 26

L. R. A., 681, and that of the Maryland

Court of Appeals in Lake Roland Ele

vated R. C0. v. Baltimore, 20 L. R. A.,

126. A decision of the Circuit Court

of the United States, in Baltimore

Trust and G. C-o. v. Baltimore, 64 Fed.

Rep., 153, made by a divided court,

agrees with the Detroit case, but is

now in the Supreme Court of the

United States.
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Sections 104, 107 and 110 of the

Probate Code, Laws of 1889, Chapter

46, construed and held, that a conting

ent claim, arising on contract against

the estate of a decedent, which does

not become absolute and capable of

liquidation before the time limited for

creditors to present their claims to the

Probate Court for allowance, is not

barred because it was not presented,

and the holder of such claim after it

becomes absolute may maintain an ac

tion against the heirs, next of kin,

legatees or devisees to whom the resi

due of the estate has been distributed

to recover such claim to the extent of

the estate received by them.

Held, further, that a claim against

the estate of deceased sureties, on the

bond of a guardian, whose account as

such had not been allowed and settled

by the Probate Court when the time

expired for presenting claims against

their respective estates, is such a con

tingent claim.

In an action upon a guardian’s bond

the complaint does not fail to state a

cause of action because it omits to

allege that permission to prosecute the

bond has been obtained from the Judge

of Probate. Orders reversed.

(Hautzch v. Massoit, Supreme Court

of Minnesota, June 17, 1895.)

The owner of land, across which

there is a private way for passage only,

has the right to protect his fields by

such a gate or other structure as will

not unreasonably obstruct the use of

the way. Hartman v. Fick (Pa.), 31

At]. Rep., 342.

A novel case enforcing a contract to

pay a pecuniary consideration for the

privilege of taking a grandson

and educating him is that of

Enders v. Enders (Pa.), 27 L.

R. A., 56, in which the contract

was between the grandfather and the

mother of the child, and was sustained

against the objection that it was

 

against public policy as an attempt to

shift the burden of parental obligation

by sale of the child. No other case of

collecting pecuniary consideration on

such a contract seems to have been de

cided, but the annotation shows a large

number of cases as to the validity of

contracts transferring parental respon

sibility or authority.

The superintendent of a treet rail

way is held, in Central R. Co. v. Brewer

(l\ld.), 27 L. R. A., 63, to have no im

plied authority to cause the arrest of a

passenger on the charge of attempting

to pay his fare in counterfeit coin.

The case seems hardly to agree with

that of Palmeri v. Manhattan R. Co. (N.

Y.), 16 L. R. A., 136, in which a railroad

company was held liable for an at

tempt to arrest on a similar charge on

procurement of a ticket agent.

The refusal of an injunction on the

ground that it might injure the public

interest is illustrated in Dashiell v.

Grosvenor, 27 L. R. A., 67, in which the

United States Circuit Court of Ap

peals denied an injunction against the

alleged infringement of a patent in the

manufacture of cannon in the navy

yard, where the defendants were using

the invention only on behalf of the

United States.

The fundamental doctrine that taxa

tion must be for a public purpose Is

sharply illustrated in Baltimore & E. S.

R. Co. v. Spring (Md.), 27 L. R. A., 72,

in which a statute providing for the

issue of county bonds for the benefit

of an insolvent railroad company, with

a provision that the proceeds shall be

first applied to pay claims of residents

of that county, is held unconstitu

tional.

The second initial of a name is held

to be a material part of the name in

State v. Higgins (Minn.), 27 L. R. A., 74,

which was a case of forgery by chang

ing the middle initial.
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DISTRICT COURT.

‘Town of Pins Clty v. Anna Munch. at sl.

(District Court, Plus County.)

IIGIILT-—0II'.I'I-UOl'IOI—IPICILI| DAI

LGII.

_ Atown cannot recover s ial damages

in an action to abate an o struction in s

public highway.

I'UIILI‘0I—II-‘UIOIIO DLI—I'UILIO LI

UIIII.

Wherc a slnicing dam properly operated

and maintained undera license issued in

pursuance of General Statutes of 1878,

Chapter 32, Title 8, floods a highway, a

town cannot abatc such dam as a public

nuisance.

OOIIIIIUTIOILI. IsA'—I-IOIIII — GOI

II-L01‘.

A license issued by the Board of County

Commissioners under General Statutes of

1878, Chapter 32, Title 8, to maintain and

operate a sluicing dam is a contract, and

the Board cannot revoke it during the

term of years for which it is issued.

IAIIHII"I.'—PI-IBCIIPI-'10!’——LDVII-II

UIIB-—l'I|OWAGI.

Where lands have been continuously and

unintcrruptedly flooded for more than

twenty years by the operation of a dam,

without any objection being made by the

owners of such lands, a. prescriptive right

of flowage will be acquired by the owner

of the dam.

IL.IB—OOI’1'II’UII.'Y OI UBII.

Where the owner of a dam for sluicing

logs so o crates it only during the sluicing

season o?April, May and June ofeach year

for twenty years, that it causes adjoining

lands to bcoverflowed duringthoscmonths,

and the owners of such lands make no ob

jcction to such flowing, he will thereby ac

quire a prescriptive right of flowagc.

ILII—II"-I-'IIIUP'.IIOI' OI USI—I‘¢lAILG-I

OE DBIIIUOTIOI OI DLH.

The owner of a dam who has acquired a

prescriptive right to flow lands, will not

lose that right by reason of a lowering of

the water caused by leakage or destruction

of the dam, when it is repaired or rebuilt

within areasonablc time, and the former

stage of water thus restored.

‘Sec Matthews \'. Stillwater Gas Hz Electric Light

Company, post page 118.

This suit was brought by the Town

of Pine City to remove and abate as a

public nuisance the Chengwatona

sluicing dam on Snake river, on the

ground that it raised the water in said

river every spring, during the sluicing

season, and submerged and washed

away portions of a public highway that

had been laid out by the Town in 1-°>‘T.

The Ton n also demanded judgment for

$1,000 as special damages, and $659.50.

which it wa alleged it Mid been com

pelled to expend in repairing said

highway between the years 1888 and

1893.

The answer of defendants set up the

license to maintain said dam referred

to in the decision of the court, and al

leged that the dam had always been

operated in the manner required by

such license.

For a second defense it was alleged

that for more than thirty years before

the location of the road defendants

had, during the months of April, May

and June of every year, so operated the

dam that the land over which the road

was located had been continuously and

uninterruptedly submerged and over

flowed, adversely to the owners there

of, under a claim of right, and without

objection by said owners.

The answer also contained a general

denial, and alleged that if any damage

was done to said highway it was the

result of its location by the Town

authorities below the water level as
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established by the operation of said

dam, and not by reason of any wrong

ful or unlawful acts of defendants.

A few months before the institution

of the suit by the Town, the Board of

County Commissioners passed a resolu

tion declaring the license issued to de

fendants, which did not expire by its

terms until 1896, revoked,and served a

copy of such resolution on them.

On the trial defendants objected

to the admission of any evidence of

special damage, on the ground that the

Town was not entitled to special dam

ages by reason of the obstruction of

travel over the public highway. This

objection was sustained by the court.

Robert C. Saunders, for plaintifl.

The right of the Town to maintain

the action must be conceded. Town

ship of Hutchinson v. Silk, 44 Minn.,

536.

The license is no defense, as it did

not. and was not intended to, authorize

defendants to flow the lands of others.

This would be a taking of private prop

erty without compensation, and if such

a construction is given to the statute

it is clearly unconstitutional. The sole

purpose of empowering the Commis

sioners to grant a license to maintain

a dam is to enable the owner to collect

toll for sluicing logs, which, without

such license, he could not do. In other

places the statutes provide specifically

how authority may be obtained to flow

a highway. Gen. St. 1878, Chap. 31, p.

23 et seq. Chapter 32, Title 8, of Gen.

St. 1878, simply empowers the Com

missioners to license the maintenance

of a dam upon the licensee’s own land,

and the licensee is not licensed to tres

pass on others’ property. It may be

true that the legislature can authorize

the maintenance of a nuisance, but it

cannot authorize the taking of prop

erty without compensation.

The defendants have failed to prove

any prescriptive right to flow the

lands. The flowage was neither exclu

ive nor uninterrupted. It was inter

rupted during nine months every year

and ceased entirely during one year,

while the dam was being rebuilt. If

the flowage was justified by the license

it was not adverse, and, if not, there

was no shadow of claim of right. There

never was any continuous flowage of

the land. For nine months every year

it was entirely dry. Carlisle v. Cooper,

19 N. J. Eq., 256, is conclusive upon

this point.

Moreover, the defenses of license and

of prescription are inconsistent.

Robertson Howard and S. G. L. Rob

erts, for defendants.

The public license granted to the de

fendants is a complete defense to this

suit by the public authorities to abate

the dam as a public nuisance. People

v. Law, 34 Barb., 514; People v. N. Y.

Gas Co., 64 Barb., 55, 69-70; Fletcher

v. R. R. Co., 25 Wend., 464; First Bap

tist Church v. R. R. Co., 6 Barb., 313

318; Davis v. Mayor, 14 N. Y., 506, 524

525; Crittenden v. Wilson, 5 Cowan,

167 : Stoughton v. State, 5 Wis., 271;

Com. v. Reed, 34 Pa. St., 275; Harris v.

Thompson, 9 Barb., 364; Rex v. Pease.

4 B. and Ad.. 30; Danville R. R. Co. v.

Com., 73 Pa. St., 29, 38; Lewis v. Behan,

28 La. Ann., 130; People v. Detroit

Plank Road Co., 37 Mich., 195; Miller v.

Mayor of N. Y., 109 U. S., 385, 393-394;

Patterson "v. Duluth, 21 Minn., 494;

Village of Pine City v. Munch, 42

Minn., 342.

The evidence shows that the flooding

of the road complained of was the nat

ural and necessary result of the main

tenance and operation of the dam “for

the purpose of raising a sufficnent head

of water to sluice logs,” as authorized

by the license, and the license is a per

fect defense. Patterson v. Duluth, 21

Minn., 494; Village of Pine City v.

Munch, 42 Minn., 342.

Whether the statute is unconstitu

tional or not, because it authorizes the

taking of private property without
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compensation, cannot be considered, as

the Town has no property rights that

have been invaded. The owners of the

lands are the only persons who can

raise that objection. Antoni v. Wright,

22 Gratt. (Va.), 857; De‘Garnett v.

Haynes, 23 Miss., 600, 603; Williamson

v. Carleton, 51 Maine, 453; Jones v.

Black, 48 Ala., 540, 543; Smith v. Inge,

80 Ala., 283, 286; Com. v. \Vright, 79

Ky., 22-24; Sullivan v. Berry, 83 Ky.,

198; Burnsides v. Lincoln Co. Court, 86

Ky., 424; Wellington, Petitioner, 16

Pick., 87, 96; Hingham v. Norfolk Co.,

6 Allen, 353, 356, 357; People v. Reus

selaer & S. R. R. Co., 15 Wend., 113,

130, 131; 30 Amer. Dec., 33; County

Commissioners v. State, 22 Fla., 55; 12

Amer. St. Rep., 183, 185-187.

The board of County Commissioners

had no power to revoke the license,

because it was, in effect, a contract be

tween the state, in whose behalf the

Commissioners acted, and defendants,

and the statute contains no provision

authorizing a modification or a revoca

tion of a license, issued in pursuance

thereof, during the term of years for

which it is issued. 1\IcRoberts v. Wash

burn, 10 Minn., 23 (Gil. 8).

That the defendants acquired a pre

scriptive right to flow the lands is

clearly proved by the evidence.

This defense is not inconsistent with

the defense of a public license to flow

the lands. Hammond v. Zehner, 21 N.

Y., 118; 23 Barb., 473.

The use of an easement for twenty

years unexplained will be presumed to

be under a claim of right and adverse,

and will be suflicient to establish title

by prescription. A party disputing

the right must rebut the presumption

of a grant by proving that the user was

by actual license or permission. Cox

v. Forrest, 60 Md., 79, 80; Williams v.

Nelson, 23 Pick., 141, 147; O’Dowd v.

O’Daniel (Ky.), 10 S. W. Rep., 639;

Blake v. Everett, 1 Allen, 248; Ham

mond v. Zenner, 21 N. Y., 118; Ecker

 

sen v. Crippen, 110 N. Y., 593; Bolliver

Mfg. Co. v. Neposit Mfg. Co., 16 Plck.,

241; Colburn v. Marsh, 22 N. Y. Supt,

990, 993; Olney v. Fenner, 2 R. L, 211;

Esling v; Williams, 10 Pa. St, 126;

Garrett v. Jackson, 20 Pa. St., 33; W'ag

ner v. Hlppler (Pa.), 13 Atl. Rep., 81;

Grace Church v. Dobbins (_Pa..), 25 Atl.

Rep., 1120; Rogerson v. Shepard (W.

Va.). 10 S. E. Rep., 682, 635; Polly v.

McCall, 37 Ala., 21, 30; Perry v. Gar

field, 37 Vt., 810; Union \\'ater Works

v. Crary, 25 Cal., 509; School District

v. Lynch, 33 Conn., 334; (‘armody v.

Maroney (Wis.), 58 N. W. Re-p., 1110;

Costello v. Edson, 44 Minn., 135; Vil

lage of Glencoe v. Wadsworth, 48

Minn., 402; Dean v. Goddard (Minn),

56 N. W. Rep., 1060.

The owners of the lauds must have

known that the dam was being oper

ated and flowed their lands. Knowl

edge is presumed in such a case. Per

rin v. Garfield, 37 Vt., 311; Arbuckle

v. Ward, 29 Vt., 551.

What constitutes a requisite contin

uity of enjoyment to gain thereby a

prescriptive right to an easement de

pends upon the character and nature

of the right claimed. 2 Greenleaf Evid..

Section 544; Carr v. Foster, 3 Ad. and

Ell. (N. S.), 581; Bodflsh v. Bodfish, 105

Mass., 317; Cox v. Forrest, 60 Md._. 79;

Winnepiscogee Lake Co. v. Young, 40

N. H. 436; Alcorn v. Saddler (Miss), 14

So. Rep., 444.

Defendants flooded the lands every

year during the sluicing season (April

to June), when they had occasion to

raise the water, and therefore acquired

a prescriptive right to flow the lands.

Nordid the rebuilding of the dam

in November, 1877, and the repairing

of the dam in December, 1889, during

which months it was not necessary to

keep up a full head of water. interrupt

or break the continuity of the use of

the casement here claimed. Wood v.

Kelly, 30 Maine, 47; Gerauger v. Sum
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mers, 2 Ired, 229; Hoag v. l)e Lorm,

30 \-\‘is., 591, 595.

The prescriptive right to flow the

lands was a valuable property right

acquired by defendants, and they could

not be deprived of that right by the

location of the road by the Town with

out compensation. Nor can the Town

do this indirectly by this suit. Arnold

v. Hudson River R. (‘o., 55 N. Y., 661;

Lock and Canal Co. v. Nashua & Lowell

R. Co., 10 Cush., 385; Alcorn v. Saddler

(Miss), 14 So. Rep., 444.

It was the duty of the Town author

ities in constructing the road to do it

in such a manner that defendants‘

right to flow would not be interfered

with. Com. v. Ruddle (Pa.), 21 Atl.

Rep; 314; Haynes v. Town of Burling

ton, 38 \'t., 350; Marsh v. Portsmouth

R. C-0.. 17 N. H., 379; Row v. Addison,

34 N. H., 306.

The Town, by the negligence of its

officers, contributed to the- damage

complained of, and cannot ask equita

ble relief. Edward v. Alluez Ming.

Co.. Mich., 52.

The court will consider the slight in

convenience the alleged obstruction of

the road has caused. or will cause, and

the small expense the Town will incur

by building a new road in a proper

location, in comparison with the value

of the property to be destroyed,and

the magnitude of the public interests

to be injured, and refuse plaintiff any

equitable relief whatever. High on In

junctions, Sec. 742 n. 4, p. 570; Fox v.

Holcomb, 32 Mich., 494; Hall v. Rood,

40 Mich., 46, 49; Edwards v. Alluez

Ming. Co., 38 Mich., 46.

CROSBY, J. Having duly consid

ered the evidence adduced by the re

spective parties in this action and the

arguments of counsel, I FIND AS

FACTS:

That the plaintif! is a municipal cor

poration, as alleged in the complaint.

That within the township limits of

the plaintiff there is a public highway,

as alleged in the complaint.

That at the time of the location and

construction of said public highway in

the year 1887 a license had been there

tofore granted to the defendants by

the Board of County Commission

ers of said Pine County, under

and by virtue of Title 8 of Chap

ter 3'.’ of the General Statutes of 1878

of the State of Minnesota to maintain

the dam mentioned in the complaint

for the purpose of raising a head of

water sufficient to sluice logs, timber

and lumber upon Snake river, and that

said dam has ever since the granting

of said license been maintained and

operated by authority thereof.

That in order to sluice said logs,

timber and lumber successfully, and as

required by said statutes and the terms

and conditions of their bond, duly exe

cuted by them to said Board of County

Commissioners in accordance with the

requirements of Section 87 of said stat

utes, it is necessary, during the months

of April, May, June and July of each

year, to have and maintain a full head

of water for said work, and that only

such head of water as was absolutely

necessary for said dam has ever been

maintained by the defendants in oper

ating said dam or otherwise.

That the dam mentioned in the com

plaint was erected in 1849 and has ever

since been maintained and operated,

and that for more than thirty years

prior to 1887, in which year the said

road described in the complaint was

laid out and constructed, said dam had

been so maintained and operated by

the defendants.

That during all of said time the

waters of Snake river were raised by

said dam and set back so as to cause

the lands over which the said public

highway was laid out and constructed

to be continuously and uninterruptedly

during that portion of each year when



118 [vo|.. nrTHE MINNESOTA LAW JOURNAL.

 

said dam was full of water. being dur- filed. The plaintiff thereupon moved

ing the sluicing season and constitut

ing about three months in each _\‘c:|i‘. to

be submerged and over-flowed.

That said lands were so submerged

and overflowed by the defendants ad

versely to the owners thereof, and

under a claim of right so to do. and

without objection b_\' the owners

thereof.

That said public high\\'a_\' was during

portions of the seasons of 1888, 1889,

12500, 1591, isuz and 1893 tlooded and

overliowed by reason of the mainten

ance ot’ said dam and the flowage there

from and portions thereof washed

away and the plaintiff was compelled

to, and did by reason thereof, expend

the sum of $300 to repair the same.

That the defendants still maintain

said dam and intend to continue the

maintenance thereof as they heretofore

have done.

As CUNCLUSIONS O-F LAW I find

that the plaintiff is not entitled to judg

ment for any relief in this action, and

that the defendants are entitled to

judgment against the plaiutitf for their

costs and disbursements herein.

Note—The maintenance of the dani

is authorized by a license granted

under the laws of the State; that is,

it is authorized by the State. It is a

branch of the State government that

seeks to abate the dam. What the

State authorizes it cannot prosecute or

abate as a nuisance by itself or by any

branch of its government. What the

State cannot do directly it cannot do

indirectly.

(loo. E. Hsyss v. C. H. Douglas.

(District Court, Crow Wing Oounly.)

IUI‘IOI'I—PIOOI O!‘ IIIVIOI.

Proof of personal service of summons

may be tiled mmc pro tune.

Lnon E. Lu! for pln.intifl'. True 8: Price for dc

fcndnnt.

HOLLAND, J.: Defendant moved

to vacate judgment on the ground that

no proof of service of summons was

fcr leave to file proof of personal

service nunc pro tunc. Plaintiff's mo

tion granted and dci'endant’s motion

denied. (Following Burr v. Seymour,

43 I\l., 401, which, however, allowed

defective aflidavit of publication to be

corrected).

‘James flsthsws v. The Stiliwsler (lss and Electric

Light Oonlpany.

(District Court, Wsshlngton County.)

IUIIAIOI—PI-IADlIG—PllIOIIITIOI.

Where an easement by prescription is rc

licd on as ajustification of acts amounting

to a nuisance it must be pleaded.

I¢lII—1’-IIOTI OP IIII OI U'III

While the right to maintain a nuisance

may be ncquircd by adverse use, he who

claims the right must prove the user for

such lcngth of time as is required by the

statute of limitations, to enable occupants

of lands to defeat thctitlcof thctrucowncr.

ILII—I‘L!"UII OI UIII.

Such user must alo be shown to have

been continued, unintcrruptciaudadversc,

that is under claim of right, with the ac

quiescence and knowledge of the owncr, for

the requisite period.

ILKI—LOQUIIIOIIOI—-IIIOIIIILIGI.

Where the user has been the subject of

frequent controversies between the parties,

or the owncr has remonstrated against the

use, or denied the right of the party excr

cising the right to do so, although he has

not resorted to ctual violence to resist the

usc, no right will be acquired.

IAHI—~I-IGII'II— OILI1-‘II AID PIA!

CIIIE OP GAB LIGHT UOKPLIT.

The charter of a gas and electric light

company will not protcct it in the com

mission of a private nuisance arising from

the emission of dcnsc smoke, and the crea

tion of otfensivc and noxious gases and

smells, in thc operation of its plant.

ILII—lIJUIO!'l0I' IIIUIID.

Considering the inconvenience which

would be cxpcrienccd by the public should

an injunction issue, and the fact that the

Gas Light Company can at slight expense

remove, or materially diminish the cause of

complaint, and offers to do so, the injunc

tion is refused.

J. N, Cssruc. for plaintiff. CLAPP & McCsrrxs\'.

for defendant.

For more than twenty years plain

tifi"s dwelling house has stood on the

top of a high blufi in Stillwater. In

1874 defendant erected a gas plant in

the ravine at the foot of the blufi, and

 

‘Sec Town of Pine City v. Munch, ante page iii».
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the plant is about 150 feet from the

dwelling house. From time to time

since 1874 defendant has made ad

ditions to, and improvements in and

about its plant, one being a change in

the method of making gas. Plaintiff

claims that during all the time since

1874 defendant has caused gas and

other noxious and ofiensive smells and

odors from its plant to be cast in and

upon plaintifi's premises, and since

1887 has caused smoke, cinders, soot

and dust from its smoke stack to be

cast in and upon plaintiff's premises.

That by reason of such acts of defend

ant, plaintiffs furniture and inside

furnishings of his home have been

greatly damaged, and he and the

several members of his family suffered

in health and comfort. After the erec

tion in said plant of the electric light

apparatus, plaintiff claims to have

beed exceedingly annoyed by the noises

and vibrations of that portion of the

plant, especially during the night.

All these claims and allegations

were denied by defendant, and defend

ant also set up a “fifteen year pre

scriptive right” as to the offensive

smells and odors, and also took shelter

under the ordinance of Stillwater

granting it its franchise. On the trial

plaintiff testified that he had always

protested and objected to the mainte

nance of the plant; protested against

the escaping of the gas, smoke, soot,

cinders, smells, etc., upon and over his

premises, and particularly at those

times defendant was engaged in malt"

ing enlargements and improvements in

its works, and the superintendent of

defendant also testified that plaintiff

had at various times made such com

plaints and protests to him. Plaintifi

alleged in his complaint that the plant

of defendant was a continuing nuis

ance and prayed for injunction re

straining it from continuing its unlaw

ful acts. “And as conclusions of law

the Court finds that said acts of said

 

defendant for six years and more next

preceding the commencement of this

action constituted and were as to said

plaintiff a continuing nuisance."

Judgment ordered for plaintiff.

WILLISTON. J.: That the de

fendant is exercising a lawful business

is not questioned.

The evidence clearly established the

fact that in the prosecution of such

business the defendant has so con

ducted the same as to seriously invade

the rights of the plaintiff, to such an

extent that as to him such business has

for years been a nuisance, consisting

in the permitting of noisome smells

and smoke to escape from its premises

to the injury of the plaintiff, and also

by permitting upon its lands noises

which are an annoyance and injury to

the plaintiff.

That the smells complained of were

at all times offensive to the senses;

that at times they produced sickness

and actual physical discomfort; and

at all times materially interfered with

the comfortable enjoyment by the

plaintifi and his family in his dwelling

house and his and their home estab

lished by the evidence.

For the defendant it is claimed, that

as to such smells they have existed

and been created and thrown upon the

plaintiff’s house at all times during a

period of more than fifteen years, dur

ing all which time the plaintiff has

been in the possession of his property

but has taken no steps to prevent the

escape of the smells upon his premises,

by reason of which acts of omission no

action can now be maintained by him

for the recovery of any damages sus

tained by him from, or by reason of,

the acts of the defendant.

The defendant does not plead an

easement by prescription as a justifi

cation of its acts in creating such

smells and permitting the same to

annoy and injure the plaintiff.
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No point however is made by the

plaintiff upon the pleadings.

The burden of establishing such

prescriptive right is upon the defend

ant. '

Wood on Nuisances, (3d Ed.)

Secs. 712-717, both inclusive.

Assuming that the right to main

tain a nuisance can be acquired by ad

verse use, he who claims the right

must prove the user for such length of

time as is required by the statute of

limitations to enable occupants of

lands to defeat the title of the true

owner, and further that such user was

continued, uninterrupted, and adverse,

that is under claim of right, with the

acquiescence and knowledge of the

owner.

Sargent v. Ballard, 9 Piclr., 251

(254), and authorities cited. “Again

in order to acquire a title by prescrip

tion, the user must be peaceable and

uninterrupted, and must be acquiesced

in by the owner of the land. There

fore where the user was the subject of

frequent controversies between the

parties, or if the owner remonstrated

against the use, or denied the right of

the party exercising the right to do so

no right is acquired. It is not necesi

sary that the owner of the land should

resort to actual violence to resist the

use, but any act which shows his

positive dissent thereto, to the know

ledge of the person exercising the use,

will defeat the acquisition of the right

by defeating the presumption that

arises from acquiescence."

Wood on Nuisances, (3d Ed.)

Vol. 2, Sec. 718.

Powell v. Bagg, 8 Gray, 441.

G. & N. W. Ry. Co. v. Hoag, 90

Ill., 339 (348).

Campbell v. Seaman, 63 N. Y.,

sea (ss4).

See also cases cited in Wood and

90 Ill.

It appears from the evidence that

the plaintifi has not acquiesced in the

defendant’s user of plaintiff’s rights;

this from not only the testimony of the

plaintiff, but from that of the super

intendent of the defendant.

The charter of the defendant does

not protect it in the commission of a

private nuisance.

“That which is authorized by the

legislature, within the strict scope of

the power given, cannot be a public

nuisance, but it may be a private

nuisance, and the legislative grant is

no protection against a private action

for damages resulting therefrom."

Wood on Nuisances, Vol. 2, Sec.

757.

Again the ordinance of the city of

Stillwater granting the franchise

under which defendant acquired the

right to manufacture and sell gas

within said city among other things

provides: “That such persons " " '

and assigns " * ' shall be respon

sible to the city or individuals by

reason of any negligence of them

selves ' " ' in respect to the con

struction, management or maintenance

of such works.”

Considering the inconvenience which

would be experienced by the public

should the injunction prayed for by

the plaintifi issue, and believing that

the defendant at a comparatively small

expense to itself, can remove, or

materially diminish the plaintiff's

cause of complaint, and that it will in

good faith endeavor so to do, such in

junction will not be allowed.

OF CURRENT INTEREST.

 

Below we print the list of graduates

of the Law Department of the Uni

versity of Minnesota. The class con

tains many young men of great prom

ise:

Alair, VValter Ellsworth, St. Paul;

Alderson, Charles Francis, Minneap
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olis; Appleton, Geo. Holmes, Minneap

olis; Baker, Lucy Lloyd, B. L., Minne

apolis; Bartholomew, Lee Bradley,

Chariton, Iowa; Begg, William Rey

nolds, A. B., St. Paul; Benson, Henry

Nathaniel, St. Peter; Benton, Andrew

Arthur, Madelia; Blackman, Wilbur

Palmer, B. L., Winona; Brand. Archie

Mack, Faribault; Brand, Norton Frank

lin, Faribault; Burness, Bernard, Min

neapolis; Carr, Clarence G., B. S., Min

neapolis; Carroll, Walter N., Minneap

olis; Christello, Albert, Minneapolis;

Chute, Frederick Butterfield, B. L.,

Minneapolis; Cleveland, Frank Han

nay, St. Paul; Cormany, Montgomery

L., Minneapolis; Cudhie, George. Wil

low City, N. D.; Dickey, Joel Mark,

Minneapolis; Dollifi, Alfred’ Cookman,

Wood Lake; Faning, William David,

Madelia; Farnham, Charles Wells, St.

Paul; Felt, Oscar Alexander, Norse

land; Foot, Fred Vi-'arner, Red Wing;

Fosseen, Manley Lewis, Minneapolis;

Galbraith, John Alexander, B. L., St.

Paul Park; Gardiner, Harris Wells, St.

Paul; Gibson, George Porter, Atwater;

Glover, Newton Lemuel, Minneapolis;

Gemmell, William Henry Miller, St.

Paul; Griggs, Frank Hammond, B. A.,

St. Paul; Hammer, Henry H., Minne

apolis; Hartley, Heber Lindon, B. A.,

Minneapolis; Hays, Richard Murray,

Minneapolis; Hertig, Wendell, Minne

apolis; Higgins, William Martin, Min

neapolis; Holman, William Jennings,

Jr., Minneapolis; Hultquist, Charles

Constantine, Center City; Hunt, \Vill

iam Franklin, St. Paul; Jewett, Will

iain Parker, St. Paul; Johnson, Victor

Ludwig, Lindstrom; Keefe, George

Lenfestey, B. A., St. Paul; Kirwin,

William Thomas, Spring Valley; Kirk

patrick. Tollen Frank, Dundas; Kranz,

John Valentine, Minneapolis; Kyle,

Harry Thompson, Platteville, Wis.;

Loughran, Henry Arthur, St. Paul; .\Ic

Donald, W'illiam E., Minneapolis; Mc

Gregor, Benjamin F., Mapleton; Ma

son, Alfred Finley, St. Paul; Merrill,

George Coston, Minneapolis; Mesick,

Oliver Elton, Gettysburg, S. D.; Mich

elet, Simon Themstrup, Minneapolis;

O’Brien, James Edward, B. A., Lake

City; Olson, Samuel, Willmar; Os

borne, George Marshall, Minneapolis;

Oyen, Jacob W., Minneapolis; Patt

ridge, Samuel Carr, Pleasant Grove;

Pratt, Albert Fuller, Anoka; Prender

gast, Louis W., St. Paul; Privet, Wal

ter Nichols, Caledonia; Richardson,

Norman C., Minneapolis; Roise, Axel

Hildor, Willmar; Sanders, M. T., St.

Paul; Shaughnessy, Michael, Hender

son; Siemers, Julius Andrew, Minne

apolis; Simons, Luman Clendenin,

Glencoe; Somerby, Charles Wood. A.

B., Minneapolis; Southerland, A. Haus;

Southwood, Walter Newton, Shako

pee; Spicer, Mason Willmar, V-Villmar;

Storing, Charles Chester, Minneapolis;

Taylor, Benjamin Chandler, B. S.. Min

neapolis; Tenueson, Bernt Gilbert. Ta

coma, Wash.; Tufte, Benjamin, Minne

apolis; Van Valkenburg, Jesse, B. A.,

Canby; Wallace, Thomas Freeman, B.

A., Minneapolis; Webb, Arthur Mark

ham, Arcadia, Wis.; Weiss, Harry, St.

Paul; Wheeler, Howard, St. Paul;

Williams, Henry White, Minneapolis;

Wilson, Mark Ernest, Minneapolis;

Young, Arthur Linus, Gotha.

Mr. S. A. Flaherty has left Morris,

Minn., to establish himself perma

nently in Minneapolis in partnership

with Mr. M. A. Spooner in the practice

of law. Mr. Spooner is the brother of

the well-known general attorney oi’ the

Deeriug Harvester co1npany’s Western

ofiice at Chicago. Mr. Flaherty was

county attorney and also village coun

sel for Morris. He was held in high

esteem there for his abilities as a stu

dent and lawyer and acknowledged in

tegrity.

Mr. Stiles W. Burr and Mr. T. S.

Tompkins have removed to rooms 503--L

New York Life building, St. Paul. Tel.

1467.
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M. Roach and William M. Edson re

cently passed the state bar examina

tion in St. Paul. The former has his

oflice in the Chamber of Commerce

building ln Duluth, and hereafter he

will have charge of the reporting of

cases from Duluth for the JOURNAL.

Mr. Edson is employed by Edson &

Hanks, of Duluth.

The firm of Clay & Reifsnider, attor

neys and proprietors of the Hutchinson

Law, Loan, Collection and Insurance

Agency, of Hutchinson, Minn., an

nounce its dissolution, Mr. G. V. Belf

snider retiring. Clay & Odquist suc

ceed to the business.

H. J. Grannis, of Duluth, has ac

cepted a position with the firm of

Draper, Davis & Hollister, and has

removed his ofiice from the Palladio

building to the First National Bank

building.

Judge A. Barto, who lately resumed

practice of law at St. Cloud, Minn.,

has formed a co-partnership with W.

H. Crowell, under the name of Barto &

Crowell, with oiflces in the Land Ofiice

block.

O. E. Hammer has removed from

Spring Valley to Stewartville, Minn.,

and formed a partnership with Mr.

Whitney, under the firm name of Ham

mer & Whitney.

H. S. Lord and John II. Norton,

formerly of Lord & Norton, have dis

solved partnership, and the latter has

opened his ofllce in the King building

in Duluth.

F. D. Rice, of the late firm of Mc

Cafiery & Rice, of Duluth, has returned

to St. Paul, and is now in the otfice of

Kueffner & Fauntleroy.

Attorney A. J. Thomas, of Ely.

Minn., called at the JOURNAL oflice

last week to renew his subscription.

Come again.

 

FACTS AND FANCIES.

 

The Judge (severely): This poor

man says that you, prisoner, hypno

tized him into committing the crime.

What have you to say for yourself?

Prisoner: He’s right, your honor.

Another man hypnotized me into hyp

notizing him.——Ex.

TTT

Several years ago, in the town of

Greenwood, lived an eccentric old gen

tleman with an impediment in his

speech. He was a witness in a law

suit that his father, then deceased,

had left $1,000 to have continued.

The old man’s father was noted for

the many lawsuits he had been

-through, and the opposing counsel

asked the witness: “How many law

suits has your father been in since he

left this world ?” “N-n-not b-but one,"

said Uncle Joe; “f-f-for he went all

0-over H-h-heaven, but c-c-couldn’t

find a lawyer.” Even the lawyers

smiled.—-Lewiston Journal.

iii‘

Judge Caldwell, of North Carolina,

was slow to see the point of a jolze.

On trying a case on one occasion the

solicitor called in vain for a witness

named Sarah Mooney. As she did not

answer he informed the Court that

he could not proceed without ‘cere

mony.’ The bar laughed, but the

judge looked puzzled. Some weeks

after that, when at home, the point

dawned on him and he broke into a

loud laugh. Upon his wife’s inquiring

the cause he explained that the solic

itor had called Sallie Mooney, and

when he did not answer he had said

that he could not proceed without cer

emony. The wife said she did not see

the point. The judge said it had tak

en him three weeks to find it, but when

she did see it it would be very funny.

-—(‘-hicago Law Journal.





  

HON THOMAS S. BUCKHAM,

District Judge, Fifth Judicial District.
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STREET RAILROADS AND THE LAW OF

FELLOW SERVANT.

The decision of our Supreme Court

in the case of Funk v. St. Paul City

Railway Company, holding that the

Act of 1887 which made railroad com

panies liable for injuries to their em

ployes caused by negligence of co-em

ployes, does not apply to street rail

roads is reported in full on page 129 of

this number, in advance of any other

publication.

As similar statutes are in force in

other states, this decision will no

doubt be followed in those states

whenever such statutes are invoked

as changing the common law rule of

liability of a street railroad for negli

gcnce of an employe who is, in fact, a

fellow servant of the party injured.

The reasoning of the Court is clear

and forcible, and its conclusion is in ac

cordance with the true principles of

statutory construction. Since the in

troduction of electricity as a motive

power street railroads have many

features in common with railroads

operated by steam, and, upon any

other theory of construction than that

adopted by the Court, electric roads,

at least, would seem to be within the

spirit of the legislative enactment,

and controlled thereby.
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SUSPENSION OF RULES OF COURT.

 

In Gillette-Herzog Manufacturing

Company v. Ashton, 55 Minn., 75, the

Supreme Court decided that any Dis

trict Court can suspend the District

Court rules in any particular case, and

hence such suspension is not per se

cause for reversal. It is true that the

Court fastens on this rule the qualifi

cation, “if the questions involved are

rightly detern1ined;" but this is no

part of the rule, because “if rightly

determined” the decision rests on the

right or wrong of the case, and not on

the suspension. If rightly decided the

ruling of the District Court will not be

reversed; hence the fact of suspension

is no part of the rule, because re

versal is refused on the ground that

the ruling is right on the question of

principle. Nor can this ruling rest on

the fact that the rule involved was

made by the Court which suspended it,

because in any case it is the rule of

the Court. The simple rule, therefore,

announced by this decision is reduced

to one sentence. to-wit, that any Dis

trict Court—and a priori any Court-~

can suspend its rules in any particular

case.

Is this true? The Constitution, Art.

6, Sec. 5, gives the District Court

“original” and appellate jurisdiction,

but not “general” jurisdiction, as other

state constitutions read. Original ju

risdiction in all civil cases where the

amount in controversy exceeds one

hundred dollars, and in all criminal

cases where the punishment exceeds

three months’ imprisonment or fine of

more than one hundred dollars, means

that such cases must begin—origin

ate—in the District Court. If the law

making power had not provided ma

chinery for putting this beginning into

operation and bringing it to an end,

there would be no courts, because this

constitutional grant cannot operate

propri vigorc, for the reason that no

 

 

mg

machinery for its operation and execu

tion is provided within itself—that is.

it is a naked grant. It therefore fol

lows that the District Courts have no

power or authority but that which the

legislature has given or gives, consist

ent with this naked grant, because the

people, by the Constitntion, lays down

the rule within which the law-making

power must operate, and that is that

such cases must originate—must be

gin—in these Courts and be conducted

as provided by this law-making power.

The law of 1862, Ch. 16, provided

that the judges of the District Court

throughout the State should meet and

adopt rules of practice not inconsistent

with the Constitution and laws of this

State or of the United States, as will

secure a uniformity of practice. The

law-making power did not provide any

other means for making rules; hence

no rules could be made for these

Courts but by the judges in such con

vention. The General Statutes of 1866,

Ch. 122, repealed this law without put

ting anything in its place, on the prob

able assumption that all Courts have

the inherent power to make rules. The

law of 1875, Ch. 44, re-enacted the prin

ciple and almost the language of the

law of 1862, Ch. 16, and provided by

means of a proviso “that in any case

in furtherance of justice the rules may

be relaxed or modified, and a party

may be relieved against the effect

thereof on such terms as may be just."

It was difierent with respect to the

Supreme Court, because the law em

powering that Court to make rules,

Gen. Stat., Ch. 63, Sec. 2, was enacted

contemporaneous with the creation

and organization of that Court.

The District Court rules as lately

adopted by the District Court judges

under the law of 1875, Ch. -1-1, do not

provide that any District Court can

suspend such rule or rules, and the

proviso in that act does not operate

propri vigore and exclusive of the
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action of the rules, because the mean

ing is—and that is the office of a pro

viso—that the judges in such conven

tion can make such rules, and can pro

vide that the same “may be relaxed

or modified” by any District Court “in

any case in furtherance of justice,”

and also provide for relieving a party

from the effect thereof on such terms

as may be just. But the rules must pro

vide for this relaxing or modifying,

because a law which provides for the

making of rules and the relaxing or

modifying of such rules means that

the power which makes them shall also

provide for relaxing or modifying

them and, if not so provided, it is pre

sumed that the making power did not

deem it proper to provide for the sus

pension. In other words, the crea

tion of a power to make and suspend

a rule vests in that power the right to

make or suspend, and if it does not

exercise the power to suspend there

can be no suspension, because the

power which makes has alone the

power to provide for the suspension.

Now, then, the law-making power

says that the judges in convention

shall make rules which may be relaxed

or modified as they provide,and the Su

prcme Court says such rules can be re

laxed or modified, although the rules

do not so provide. “'hich rule of ac

tion should be followed, the rule laid

down by the law-making po\ver, or the

rule of the judiciary?

JNO. F. KELLY.

UNIFORM STATE LEGISLATION.

 

A valuable article upon this subject

appears in the “Annals of the Ameri

can Academy” for May, from the pen

of Frederic J. Stimson, of Boston, who

has achieved distinction b_v his com

parative compilation of the statute

laws of all the States. Mr. Stimson

shows that we are living under a four

fold system of law; there is in every

State (l) the common law of the State

~i

as interpreted by its courts; (2) the

common law as interpreted by the

United States courts; (3) the statutes

of the State, and (4) the statutes of

the United States. It is the hope of

Mr. Stimson, that, without touching

the system of State and Federal gov

ernment, or the Federal constitution,

or altering that great principle of local

self-government under which the sov

erign States legislate for themselves

on their own affairs, the several States

may, by voluntary and simultaneous

action, be gradually brought to enact

the same statutes on all purely formal

matters, on most matters of trade and

commerce, and in general.on all those

subjects where no peculiar geographi

cal or social condition, or inherited

custom of the people. demands in each

State a separate and peculiar statute

law. He thinks that the confusion

which results from contradictory

statutes, may in large measure be ob

viated without any great modification

in the statute law in any one State by

merely passing, under the general head

of “acts to promote general uniformity

of law” new and simple chapters of

law in cases where the uniform law is

diflerent from the law as already ex

isting in the State.

Most interesting is his elaborate

statement of how the diversity of stat

ute law has arisen, going into the sep

arate fountain springs of the law in

every State, a subject which it is im

practicable to even summarize here.

That the task is not as difficult as

might first appear were the statute law

of forty-six States and Territories

wholly diflferent upon any subject, Mr.

Stimson shows “upon making a com

plete and careful examination and com

parison of the laws of all the States,

that we usually find not more than

three or four difiérent statutes, in

them all upon any one subject.” He

says:

“You will commonly find some twen
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ty States, mostly northern and north

western, following the lend of the

State of New York, and having the

same law. The New England States,

with Ohio and Oregon, will usually

form another group. The Western

and Pacific slope States, under the

lead of California, will form a third;

and whilc there may be two or three

States with anomalous statutes on any

one point, you will not commonly find

more than three. or, at the most, four

differences, if the Southern States hap

pen to be different, upon any one sec

tion of a statute in the whole Union.”

The yearly product of the legislative

bodies of all our States is shown to be

from four to eight thousand statutes,

and Mr. Stimson makes a rough divi

sion of the States and Territories ac

cording to their habit of enacting stat

utes, into four classes:

1. Code States, which are Ohio,

Georgia, Iowa, Texas, California, Da

kota, Montana, Utah and \Vyoming,

though in several other States the stat

utes are termed codes. These under

take to substitute codes for the com

mon law.

2. States which go far in what may

be termed the enactment of the com

mon law. and in addition,also, which

are: New York, Illinois, Indiana,

Michigan, Wisconsin, Minnesota and

Alabama.

3. States which are generally in

clined to add to, or occasionally to

alter, the common law, rather than to

enact it over in their statutes; which

are Massachusetts, Maine, Kansas, Ne

braska, North Carolina, Tennessee,

Missouri and Arkansas.

4. The conservative States, which

retain the common law most nearly

intact; which are New Hampshire,

Delaware, New Jersey, Pennsylvania,

Kentucky and South Carolina.

Mr. Stimson sketches the history of

the present attempt at national uni

fication of law, showing the number of

States that have appointed commis

sions, the conferences held, and the

progress thus far made in the different

branches of the law., \Ve quote what

Mr. Stimson says with regard to the

progress made towards uniforinity in

commercial law. After speaking of

the action taken for uniformity in

weights and measures he continues:

“We have now entered the domain

of commercial law; but the only other

subject which the conference has thus

far taken up is that of days of grace

and the presentment of bills and notes.

They have recommended the abolition

of all days of grace; but this statute,

though duly enacted in New York,

failed of enactment in Massachusetts,

owing largely to the prejudice of the

country people. It is perfectly obvious

that nothing has been gained to the

borrower by making a note that is due

in sixty days rnn for sixty-three, for he

has to pay the additional interest on

the three days. The only practical

consequence is to complicate bunk ac

counts, and to bring on much uncer

tainty and even considerable danger

as to the duty of banks in forwarding

bills and notes which are payable in

some other State.

“But the whole subject of commer

cial law is one in which there may be

much difference of opinion as to the

wisdom of attempting a universal codi

fication. W'e are all agreed that the

few important short statutes concern

ing notes and bills should be generally

adopted.‘ In most states these are

very brief, the statute concerning them

containing in the State of Massachu

setts, for instance, only thirteen sec

tions, about one page and a half; and

in some other States it is still briefer.

In California and the code States gen

erally there is an elaborate code of

some thirty or forty pages on the sub

ject. Opinions vary greatly among

the commissioners themselves. Judge

Brewster, of Connecticut, for instance,
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is of opinion that an exhaustive com

mercial code should be recommended

by the commissioners and adopted by

all the States. The New York code on

the subject contains five chapters, with

some thirty articles, and would prob

ably cover six or eight pages of an

ordinary statute book. Mr. Field’s In

ternational Code contains on the sub

ject of bills of exchange some sixty

articles. largely definitions. Judge

Chalmers, of England, has written a

treatise on the law of bills, notes and

checks in the form of a code which con

tains ten chapters and 278 articles,

which would probably flll at least

thirty page of an ordinary statute

book. This code was recommended

for adoption as a uniform statute at

the last Saratoga conference. I my

self have prepared a chapter which

embodies all the important statutes

now usually existing on the subject in

the States of the Union, and contains

only nineteen sections, and could be

put in two pages of an ordi

nary statute book; thus being

almost as short as the Massa

chusetts chapter, while far more com

prehensive. It does not, however, con

cern itself with definitions or elaborate

statements of the law merchant, but

approximates most closely to the stat

ute on the subject as it actually exists

in most of the States of the Union at

present.

“This, therefore, with the cognate

subject of bills of lading and ware

house receipts, is a very good example

of a most important subject upon

which there is much diflerence in pres

ent legislation, and much difference of

opinion among the State commission

ers and experts on the subject gen

erally.”

The Journal, as our readers know,

has commenced the publication seri

atum of articles showing in detail the

varying State laws in the matter of

commercial paper.

continued, and, when finally com

pleted, will constitute. we trust, a val

uable collection of information that

may be usefully referred to in any

movement towards uniformity in this

important branch of law.—The Bank

ing Law Journal.

TROLLEY CARS AND NEGLIGENCE.
 

In the holding by the New Jersey

(‘lourt of Errors and Appeals, that it is

not negligence per se for a driver of a

vehicle not to stop, look and listen be

fore crossing the track of an electric

street railway, and that it is a question

of fact to be decided by the jury, va

rious features are apparent. Trolley

cars are now in use and their speed is

remarkable. They pass and repass at

any moment in either direction, and

the rule of looking in both directions,

alqalicable to team railways, might

work hardship and inconvenience to

travelers, who have equal rights with

trolley cars at regular street crossings.

If a wagon gets to the street crossing

first, why should not the trolley car

hold up? Both must exercise reason

able care to avoid a collision. In the

case under consideration the traveler

looked only in one direction, and it

was claimed that he should he non

suited. In the absence of clear evi

dence of contributory negligence,

Courts must submit the question of

reasonable care to the judgment of the

jury. The law of negligence will likely

receive somewhat different modifica

tions as applied to these swiftly run

ning trolley cars in crowded cities.

The highest care should be required.

consistent with their object of afford

ing rapid locomotion. But swiftly

moving surface cars, although so

authorized by ordinances, are danger

ous instrumentalities, and every safe

guard should be reasonably required of

them. The principal case is Trenton

Passenger Ry. Co. v. Hawk, March 28,

1895, New Jersey L. J., May, 1895.

This work will be New Jersey Law Journal.
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LAW OF THE ROAD.

Writing of the law of the road in the

Yale Law Journal, Mr. Israel H. Pens

says: “In O‘Neil v. The Town of East

Windsor, 63 Conn., 150, we find an in

structive and recent opinion con

struing a statute requiring vehicles

meeting on the highway to turn to the

right; the duty of a municipality to

keep its highways in repair, and the

question of negligence.

law applicable to the conduct of

drivers of vehicles and passengers

upon the highway are few, direct and

simple, and ultimately resolve them

selves into a question of negligence.

The case mentioned was an action to

recover for an injury to the plaintiffs

horse occasioned by a defect in the

highway of the defendant t0\vn.”

The facts were as follows: A hyiy

and her husband driving upon the

highway, the husband holding a rein

in each hand. Night dark and foggy.

Turns vehicle to the left to avoid dan- ‘

ger of defect in the highway and col‘

lides with a hack coming from the op

posite direction. Held, that the defect

was the sole cause of the injury, and

that an action against the town should

be sustained. “If,” say the Court,

“the pl-aintifi"s husband voluntarily

turned the horse _to the left to avoid

the danger of the buggy‘s tipping over,

and this was done under a reasonable

apprehension that the buggy would

otherwise tip over in consequence of

the defect in the highway, and the re

sult was the collision and the injury,

the defect would still be considered

the cause of the injury, it the plaintiff

and her husband used due care.”

There are statutes in many of the

States regulating this matter. The

Tennessee provision reads: “When

vehicles on said roads are passing in

the same direction, and the driver of

the hindmost desires to pass the fore

most, each driver shall give one-half of

The rules of .

 

the road, the foremost by turning to

the right, the hindmost by turning to

the left.” This provision relates to

vehicles passing, and if there is no

other to intercept the driver may use

any part of the road which suits him;

nor is one driver bound to turn aside

in either direction if there is room

enough for the hindmost to safely pass.

In every instance due care must be

used to avoid collision and accident.

76 N. Y., 530; 2 Esp., 533; 17 Barb., 94;

and 1 Watts, 360 (which last gives the

law in almost the same words as the

Tennessee statute).—4 Yale Law Jour

nal, 134.

THE PORTRAIT.

ON. THOMAS S. BUCKHAM

whose portrait appears as the

frontispiece in this issue was born in

Chelsea, Orange County, Vermont,

Jan. 7, 1839. He attended the com

mon schools and finally graduated

from the university of his native state.

He came to Minnesota in 1857 and

during his residence here has held

many positions of honor and trust,

having been Mayor of Faribault,

County Attorney for Rice County,

County Superintendent of Schools and

State Senator. That he has served

continuously as Judge of the Fifth

District since 1880 demonstrates the

satisfaction which he has given.

Judge Buckham is a Republican,

though never an active politician. He

is married and resides in Faribault.

Edward Everett and Judge Story

once met at dinner. In his post-pram

dial speech the judge said that “Fame

rises where Everett goes,” to which

Mr. Everett replied: “However high

my fame may rise, I am sure I will

never get above one Story.”

Lawyer—“You will get your. third

out of the estate, madam." Widow-—

“Oh, Mr. Bluebags! How can you say

such things with my second hardly

cold in the grave?”
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DECISION OF SUPREME COURT OF MIN

NESOTA.

Funk v. St. Paul Clty Railway Co.

(Filed June 27. 1895.)

8'I.'III'1' RAILROAD!— IBGLIGIICE OI‘

III-LOW BII-VLIT — GIIIIAL LAW.

188'], OIL?‘-PIE 13.

Chapter 13, General Laws of 1887, pro

vides that every railroad company owuin

and operating a railroad in this State,sha

be liable for damages sustained by an agent

or servant by reason of the ne li ce of

any other agent or servant. ed, that

this law is not applicable to a street rail

way corporation although its line is oper

ated by a cable.

ITLIUTOIY OOI'i'.l-‘I-'UC'.l-‘I0!’ — KIIOIEI

I0 BI IlIlDIlD—GOITIX'-l‘.

Where language isin any manner obscure,

or of a doubtful meaning, we may recur to

the history of the time wheuit was enacted,

and seek in that history for the mischief

which the statute was entitled to remedy,

and when words of a statute are not ex

plicit the intention is to be collected from

the context of the question.

IIW IIlLI|—IIVIlL1'a IISUIB-VEIDIOI

—1II'l'IUCIIOI.

Where there are several material issues

tried and the verdict is a general one, it

can not be upheld if the trial court gave

the jury an erroneous charge upon any one

of the issues.

Appeal by defendant from an order

of the District Court of Ramsey

County, Kelly, J., made June 13, 1894,

overruling defendant's motion for a

new trial. Order reversed.

Moan, Bovlssn Q: Tl-ivcssou for appellant. WILL

mcu & Lnlnsrr for respondent.

BUCK, J. The material and difli

cult question for us to determine is

whether Chapter 13 of the General

Laws of 1887, in regard to damages

arising by reason of a fellow servant,

is applicable to the case under consid

eration. That law reads as follows:

“Every railroad corporation owning

or "operating a railroad in this State

shall be liable for all damages sus

tained by any agent or servant thereof

by reason of the negligence of any

other agent or servant thereof, with

out contributory negligence on his

part, when sustained in this State.”

The defendant is the St. Paul City

Railway Company, and in the com

plaint it is described as the Seventh

Street Cable Line in the City of St.

Paul, which said line of cable railway

extends from “'abasha Street east

ward to a point on Da_vton‘s Blufi, in

said city, and that the cars and grip

cars running thereon are operated by

means of a cable, which cable runs in

a conduit underneath the tracks of the

car line. It is also alleged that the

plaintiffs intestate was a plasterer by

trade and employed by the defendant

to plaster the inner walls of the con

duit through which the cable runs, and

that while so engaged he was killed,

wholly through the negligence of the

defendant. The jury returned a ver

dict in favor of the plaintiff for the

sum of $2,500, and the defendant ap

pealed. The defendant is a street rail

way corporation, but whether it is in

cluded in the term “railroad” as used

in_the law of 1887 is a debatable ques

tion. The common understanding of

the word “railroad” is that it is a

graded road or way on which rails of

iron or steel are laid for the wheels of

the cars to run upon carrying heavy

loads usually propelled by steam. Rail

- roads in a rude form were in use as

early as 1676, but it was not until 1829

when successful experiments in the

use of locomotives were made that

they first began to be extensively con

structed, and it is only Within recent

years that another class of railroads,

namely, those laid down in the streets

of towns and cities, have become very

numerous.

Judge Robertson, in Louisville &

Portland Ry. Co. v. Louisville City R.

R. Co., 2 Duvall, I75, says: “A railroad

is for the use of the universal public in

the transportation of all persons, bag

gage and other freight. A street rail

way is dedicated for the more limited

use of the local public for the more

transient transportation of persons

only within the limits of the city. In

a more technical sense, therefore, a

street railway is not 21 railroad. A

‘railroad’ and a ‘street railroad’ or way
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are in both their technical and popular

import as distinct and different things

as a road and a street or as a bridge

and a railroad bridge. and it has been

authoritatively adjudged that the sim

ple term ‘railroad’ means a. viaduct in

a road dedicated to the common use,

and that the qualified phrase ‘railroad

bridge’ means a viaduct constructed

for the use of railroad transporta

tion.” This decision was made in 1865

and involved the construction to be

given to a provision in a railroad char

ter which provided that no other rail

road should be constructed between

two named points in a city, the Court

holding that such provision did not

prohibit the construction of a street

railway between the points named.

Perhaps it may be conceded that,

technically speaking, the term “wil

road” would include a street railway

so far as its road bed is made of iron

or steel rails for wheels of cars to run

upon, but where there is doubt about

the true meaning of the word or term

used in the law the legislative intent

is not to be determined from that par

ticular expression, but- from the gen

eral legislation upon the same subject

matter. It is claimed by appellant’s

counsel, and not denied by the counsel

for the respondent, and such we be

lieve the fact to be, that on February

24, 1887, when the general law of that

year was passed, there were no cable

or electric street railways in existence

in this State. If so, what was the

legislative intent in using the word

“railroad” in the law of 1887, to be

deduced from the whole or from part

of the statute taken together upon the

subject of railroads?

When the words of a statute are not

explicit the intention is to be collected

from the context, from the occasion

and necessity of the law, from the mis

chief felt and the object and remedy

in view. Potter's Dwarris, 195, note

13.

 

“’hat was the mischief felt which

resulted in the passage of this law?

\\'as it a danger known or one un

known? Was it a danger then felt or

realized, or one that might possibly

arise in the future? \Ve must assume

that it was dealing with and acting

upon existing facts within its knowl

edge.

Of course, if the thing was so en

tirely free from ambiguity and broad

enough to include unknown things

which might spring into existence in

the future, they would be deemed to

come within and be subject to the evi

dent meaning of the terms used. Fol

lowing this line of thought we quote

the case of Bridge Proprietors v. Ho

boken Co., 1 Wall., 116, in which Mr.

Justice Miller uses this language: “It

does not follow that when a newly in

vented or discovered thing is called by

some familiar word which comes near

est to expressing the new idea that the

thing so styled is really the thing

formerly meant by the familiar words.

“The track upon which the steam

cars now transport the traveler or his

property is called a road, sometimes,

perhaps generally, a railroad. The

term road is applied to it, no doubt,

because in some sense it is for the

same purposes that road had been

used. But until the thing so made and

seen no imagination, even the most

fertile, could have pictured it from any

previous use of a railroad. Some call

the enlcosure in which passengers

travel on a railroad a coach, but it is

more like a house than a coach, and

is less like a. coach than are several

vehicles which are rarely if ever called

coaches. It does not, therefeore, fol

low that when a word is used in a

statute or contract seventy years since

that it must be held to include every

thing to which the same word is ap

plied at the present day.” And where

the language of a statute is in any

manner obscure or of doubtful mean
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ing we may recur to the history of the

time when it was enacted and seek in

that history for the mischief and de

fect which the statute was intended to

remedy. In the case of U. S. against

the U. P. R. R. Co., 91 IT. S., 72, the

Court said: “Courts in construing stat

utes may with propriety recur to the

history of the times when it was

passed; and this is frequently neces

sary in order to ascertain the reason

as well as the meaning of the partic

ular provision in it.” See, also,

Smith v. Townsend, 13 Supreme Court,

631; Aldridge v. W'illiams, 3 Howard

(U. S.), 24; Preston v. Brandy, 1

Wheat., 120.

But if we assume that at the time of

the passage of the law of 1887 the his

tory of street cars was generally

known and their use, method of opera

tion and dangers therefrom well un

derstood, can it be fairly and reason

ably held that it was the legislative in

tent to apply the term railroad to

street railways? It is amatter of com

mon knowledge that street cars oper

ated by cable or electricity are more

readily managed than those operated

by steam, where long passenger and

freight trains, with their weight and

momentum, are not so easily con

trolled. A street car is generally run

separately, rarely with more than two

or three coupled together, and there

is but little danger of collision. They

do not run so rapidly, their movements

are easily and quickly checked, and the

road beds are constructed upon level

or graded streets, without deep cuts,

and generally lighted. Nor do street

railways carry freight. The greatest

railroad hazard and danger of personal

injury to railroad employes arise from

operating their trains. There is no

such danger in operating street rail

ways, whatever may be the motive

power, because they do not carry

freight. Especially is the danger in

coupling their cars entirely absent.

They get their business from the street

usually in populous cities, where pas

senger travel is the only business car

ried on. Street cars do not usually

run beyond the city limits. and none

beyond the State boundary. The

words in the law of 1887 make a. rail

road corporation operating the rail

road in this State liable for damages

“when sustained within this State.”

They undoubtedly aim at the railroads

operated by steam ‘where their lines

extended beyond the jurisdiction of the

State. It is true these restrictive

words would include railroads oper

ated by steam wholly within the State,

but they were inserted to prevent the

bringing of suit where the injury was

sustained upon railroads out of this

State, but where the lines of the same

railroad came within the boundary of

our own State. Hence the words

“when sustained within this State”

evidently referred to railroads oper

ated by locomotives, and it was such

railroads the legislature had in con

templation when this term was used.

Through our Territorial and State leg

islation the term railroad has acquired

a definite and well understood mean

ing, and it has never been understood

to include street railroads. It is

usually applied to the ordinary steam

railroad of commerce, and when there

has been legislation in regard to street

railways they have been so designated.

In Elliott on Roads and Streets it is

said that “the distinctive and essential

feature of a street railway, considered

in relation to other roads, is that it is

a railway for the transportation of

passengers and not of freight. As we

employ the term, and desire it to be

understood, it excuses the idea of the

carriage of freight, for we do not be

lieve that a railroad over which

heavily laden freight trains are drawn

can be considered a street railway.”

We consider the words “railroad” and

“railway” as synonomous, and that
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they are generally used interchange

ably, as this Court has heretofore de

cided in State v. Brin, 30 Minn., 522.

If, in the future, street railways

shall be used for carrying freight, as

they undoubtedly will be, with all of

its attendant hazards and dangers, it

will be within the province and discre

tion of the legislature to make the law

of 1887 applicable to street railways,

or if before that time it considers the

application of that law to the present

method of operating street railways a

necessary, wise and judicious one, it

can do so by such specific and definite

terms that there can be no need of

construction or interpretation.

If we were to hold that the term

railroad in the law of 1887 applied to

street railways because the word is

broad enough to cover all roads con

structed of iron or steel rails for

wheels of cars to pass upon, we see no

reason why it should not be so con

strued whenever found in the other

legislation of this State. This would

require street railways to build depots

and waiting rooms for passengers, for

there is just as much reason to make

the word “railroad” applicable in this

respect as to personal injury cases.

This is but one of the very many in

stances where, by the use of the word

“railroad,” the company is required to

perform certain duties to which it can

not reasonably be said that the mean

ing of such words includes street rail

ways. To so construe in such in

stances would lead to confusion and be

a palpable violation of the legislative

intent.

The respondent claims that there is

sufiicient evidence to justify the find

ing of the jury without reference to

the fellow servant act of 1887. The

verdict was a general one, and this

Court cannot say whether the jury

based its finding upon the ground that

the death of Henry Funk was caused

by the negligence of a fellow servant

or not. It may be that the jury

founded their verdict upon the erro

neous instruction of the Court that the

defendant would be liable for the neg

ligence of a fellow servant under the

law of 1887. There were several issues

tried, and where there was such an

erroneous instruction in regard to a.

vital one it cannot be disregarded by

this Court upon the ground that pos

sibly the jury might have founded

their verdict upon some other issue.

As to whether the defendant was

guilty of negligence in operating its

railroads we express no opinion. That

issue can be determined in a new trial,

which must be granted by reason of

the erroneous ruling of the Court be

low upon the question we have dis

cussed.

The order appealed from is reversed.

MITCHELL, J. In concurring in

the foregoing opinion my only excuse

for adding anything is the importance

of the question involved. The ques

tion is wholly one of legislative intent.

Did the legislature intend to include

street railroads within the provisions

of the act? In its original literal sense

the word “railroad” means a road with

rails upon it upon which wheels of

carriages or vehicles run. In this

sense it would, of course, include street

railroads. But according to the com

mon, popular usage, the word “rail

road,” without any qualifying or ex

planatory prefix, is generally under

stood as referring exclusively to ordi

nary commercial railroads used for the

transportation of both passengers and

freight, and whenever street railroads

are referred to the word “street" is pre

fixed. This is also a general legisla

tive use of the words. In all the legis

lation of this state I have found no act

(unless this be an exception) in which

the word “railroad" or “railway,"

standing alone, was not evidently in

tended to be applied exclusively to or

dinary commercial railroads. Neither
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have I found an act (unless this be an

exception) which has reference to

street railroads in which the word

“street” was not prefixed. I do not

claim that there might not be a law

enacted where it would be evident,

from its subject matter and object,

that the word “railroad" was intended

to include street railroads. But in my

opinion this is clearly not such a case.

The occasion for enacting this law was

the peculiar risks incident to the oper

ation of railroads, and especially those

resulting from negligence of fellow

servants. The remedy sought to be

obtained was better protection to rail

road employes from those peculiar haz

ards. The peculiar conditions which

we consider to require peculiar legisla

tion for the protection of employes en

gaged in the operation of 1'ailroads are

too familiar to require repetition. Gen

erally, it may be stated that the most

cogent ones were the high rate of

speed at which trains were run, the

great momentum acquired by long and

heavy trains where an accident to one

car is liable to wreck the entire train,

the peculiar dangers incident to the

operation of freight trains, that the

roads are often built upon an embank

ment or trestle where an acci

dent would be peculiarly dangerous,

the danger of collisions owing to the

fact that numerous trains are operated

over the same tracks, the vast number

of employes of difierent grades en

gaged in difierent lines of work, many

of whom are necessarily personally

unknown to the others. The mere fact

that steam was used as a motive power

was not in itself either the occasion or

the justiflcation for the enactment of

the law established for railroad com

panies, and subjecting them to liability

for the negligence of its servants. If

one of these companies were to substi

tute electricity for steam as its motive

power, it would be still subject to the

provisions of the act. In the case of

street railroads, whatever be the mo

tive power, the peculiar conditions

above referred to either do not exist at

all, or, at most, only in a. very modified

degree. This is a fact of such common

knowledge that it need not be more

than stated. The question is not

whether the legislature had the power

to place street railroads in the same

class with ordinary commercial rail

roads, but whether they have, in fact,

done so. The difference in condi

tions affecting the risks to which em

ployes are exposed is sufficiently sub

stantial to authorize the legislature to

make the law applicable to ordinary

commercial railroads alone, and fur

nishes, in my judgment, ample reason

for concluding that they so intended,

and that they used the word “rail

road" in its ordinary and peculiar

sense, and in the sense in which they

themselves had generally used it in

other statutes. It may be said that in

the case of some other line of railroad

exceptionally situated, the conditions

involving dangers to employes might

be exactly similar, both in kind and de

gree, to those existing on some lines

of street railway. It is diflicult to con

ceive of such a case. But it is sufli

cient answer to the suggestion that it

simply shows that a classification of

this sort, like everything else human,

cannot be wholly perfect, and that in a.

case which is marked by substantial

characteristics in varying degrees it

will often happen that those of one

member may scarcely differ at all from

those of some members of another

class. But the line must be drawn;

and if the difference in conditions gen

erally existing between ordinary com

mercial railroads and street railroads

is substantial that is all that constitu

tional rules require as a basis of class

ification. Neither can I see any mid

dle ground between excluding all

street railways from the operation of

the act, as including them. that would

be maintainable on principle or capa

ble of convenient practicable appli

cation.
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DISTRICT COURT.

W||||lIll B. flltchell v. Alex. Chllholrn.

(Dlstrlct Court. Stearns County.)

YIIDOI AID VIIDII—I‘AII-UII OI '.I.'!I.'LI.

A judgment in an action upon notes given

in part payment of the purchase price of

a tract of land, that said notes were

without consideration by reason of a fail

ure of title of the vendor to the land, pre

cludes the vendor in an action brought by

him in rjectment against his vendee, who

had bought in the paramount title, from

objecting to his vcndces setting up such

title.

TAX '.I.'lI.‘LI—B3IV1cI OP IOTIOI OI

ZIPIILTIOI DP IIDIKITIOI — O

WIOH TO II HIDE.

Where the owner ofa tax title causes

the land to be assessed in his name and

notice of the expiration of redemption to

be served upon himself, such service i not

sufficient to deprive the real owner of his

rights; the statute meaning that such no

tice should be served upon the person in

whose name thcland is properly assessed.

In 1880 William B. Mitchell, the

plaintiff, contracted by bond for a

deed, to convey by “quitclaim deed in

fee simple,” eighty acres of land to

the defendant Chisholm for the con

sideration of $400, the consideration

being evidenced by five notes payable

annually. Chisholm after paying the

first three notes discovered that

Mitchell's title was defective, being a

tax title, and for his own protection

purchased the interest of the actual

owner of the land. He thereupon re

fused to pay the remaining notes until

Mitchell would make good title to the

land. Mitchell refused to make other

than a deed of release and quitclaim,

which Chisholm refused to accept, and

thereupon Mitchell brought an action

upon the promissory notes unpaid.

 
The defense was failure of considera

tion, with a tender of the money due,

conditioned that Mitchell made good

title to the land. The case was tried

in 1887 and the Court ordered judg

ment for the defendant for his costs

and disbursements, and judgment was

entered pursuant to this order.

Soon thereafter Mitchell commenced

an action in ejectment to recover pos

session of the land from the defendant.

To it the defense of res adjudicata

was pleaded to which Mitchell de

murred. The demurrer was overruled

by the Court and the defense sustained.

Thereupon Mitchell applied for a dis

missal of the action which application

was granted, but no judgment of dis

missal was ever entered. Soon there

after Mitchell commenced another

action in ejectment identical in all re

spects with the last aforesaid. This

action was met by the defense setting

up all the matters preceding the com

mencement of this action, including

the plea of res adjudicata. The de

fense was sustained by the trial Court

and judgment directed for the defend

ant. Plaintifl appealed to the Supreme

Court from an order denying motion

for a new trial,and the decision of the

trial Court was reversed in 58 N. W.

R., 873. Thereupon the case was

again tried to the Court which made

and filed its findings April 6, 1895, in

favor of the defendant. The Court

finds all the tax titles upon which
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plaintiff relied to be invalid, and the

facts as stated substantially above.

OICAI Tanoa for plaintilf. G30. W. STIWAIT for

defendant.

BAXTER, J.: It conclusively ap

pears from the evidence in this case

that the plaintiff never was in the

actual or constructive possession of the

land in controversy in this action.

And it also appears to my satisfaction

that at the time of the commencement

of this action he had no right, claim

or title ‘thereto. I am therefore un

able, even with the assistance of the

opinion of the Supreme Court in this

case, (cited above), to see my way

clear to order judgment in favor of

the plaintiff herein.

The judgment adverse to the plain

tiff in his action against the defendant

to recover the balance of the purchase

money claimed to be due upon his con

tract of sale to the defendants, in my

opinion, wipes out any and all claim

he ever had upon such contract or by

reason thereof; and for that reason, if

for no other. the defendants are not

estopped from setting up title in them

selves any more than they would have

been if said contract had never existed.

To say that the plaintifi can still

make use of said contract for any pur

pose is to assert that it still has some

vitality left, which, as I understand

the matter, is not true. The defend

ants at the time of the commencement

of this action were in no se se in de

fault, and the plaintiff had no claim

against them. The claim that he

once had had been entirely disposed

of, partly by payment and partly by

the judgment of this Court. For these

reasons I am unable to see how he can

recover in this action without being

required to show any right or title to

the land in controversy.

I am not unmindful of the rule that

the vendee cannot dispute the vendor's

title, when possession of the

vendee was acquired from the vendor,

 

under a contract upon which the

vendor seeks to recover possession;

but I do not see how that rule has any

application to this case. Where the

vendee, defendant, is not in default,

and the plaintifi has no right of action

upon the contract of sale, by which

alone he could sustain to the defend

ant, the relation of vendor. The

plaintiff might have brought eject

ment but he elected to bring an action

upon his contract of sale for the bal

ance of purchase money, and his de

feat in that action put an end to any

rights he may have had as vendor to

sustain an action of ejectment based

upon such contract. The relation of

vendor and vendee can only exist by

virtue of an existing contract between

the parties, and, as before stated, none

exists between the parties to this

action. I am unable to find any

authorities conflicting with this view

of the matter.

But it appears from the testimony

that the plaintiff claims a tax title to

said land; and while his right to the

possession thereof under said tax title

has not been referred to by either

counsel in their arguments before me

in this case, still, as it may be men

tioned on appeal, I desire to say with

reference thereto that I am still of the

opinion that the service of the notice

of expiration of redemption upon the

holder of the tax certificate, at his in

stance, is not sufiicient to deprive the

owner of the land of his right thereto

although the land is assessed in the

name of such tax certificate holder,

as was done in this case. The plain

iff, Mitchell, holds the tax certificate.

At his instance the Auditor issued the

notice of expiration of redemption, the

notice is directed to Mitchell as the

person in whose name the land was

assessed, it is served upon Mitchell by

the sheriff, and returned to Mitchell

as the owner of the tax title, and dur
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ing all of this time the defendants are

in possession of the land, cultivat

ing and living upon the same, ignor

ant of the scheme to deprive them of

their homes without their knowledge.

The statute relating to notice of ex

piration of redemption, when properly

construed, means that such notice may

be served upon the person in whose

name the land is properly assessed. It

noes not seem to me that a fair con

struction of said statute can make the

law making power guilty of the ab

surdity of providing that one man can,

by serving papers upon himself, de

prive another of his property. It can

not be claimed that the plaintifi had

any right to said land except such as

he acquired by his tax certificate.

which gave him no right to have the

same assessed in his name. Nor could

said land, even if his tax title was

good and his proceedings regular, be

properly assessed in his name until

the time for redemption expired, for

until then he had, by virtue of his tax

certificate, simply a lien upon such

land for the money paid for such cer

tificate and interest thereon.

The comments of the Supreme Court

of Iowa in the case of Cummings v.

Brown; 16 N. W. R., 280, a case in

volving the same question relative to

tax titles that this one does, so fully

expresses my views upon the subject

that I take the liberty to quote from

the opinion of the Court in that case.

With reference to the service of notice

of expiration of redemption the Court

say: “This is quite an ingenious con

trivance to acquire quietly, and with

out the danger of interference on the

part of the owner of the land, a tax

title which will divest him of his

property. The mistake made by the

defendant was in the expectation that

the Courts would aid him in the enter

prise. It therefore follows that the

notice served upon himself is of no

value except to show the weakness of

the attempt to evade the law."

 

In Re Arbltmtlon Inter Joseph Alexander and A. P.

Nelson:

(District Court. Olmsted County.)

LIIITILTIOI.

“The claim of any person to an estate in

fee or for life." What is not

On April 10, 1893, the parties agree

in writing to a submission of arbitra

tion under 1878 Gen. Stat., Chap. 89,

and the arbitrators duly awarded in

writing “that A. F. Nelson is in

debted to Joseph Alexander in the

sum of $73.62, and we therefore award

and determine that said Alexander

shall recover of said Nelson the sum

of $73.62. In arriving at above con

clusion we have allowed said Alex

ander credit for the value of Lots 4, 5

and8in Block 27, " " “‘ sold by

Alexander to Nelson under a verbal

agreement, but deed of same has never

been delivered by Alexander to Nel

son, and we award and determine that

said Alexander shall execute and de

liver to said Nelson a warranty deed

of said lots upon payment of said sum

of $73.62.” The sealed award was on

April 15th filed in the District Court.

On June 5th the award was in open

court on motion of attorneys of both

parties and in their presence opened

by order of the Judge of the District

Court, and by mutual consent of said

attorneys, and no complaint against

said award being then and there made,

the Court ordered judgment to be eu

tered in accordance with the findings

of the arbitrators which were con

firmed and that each party pay one

half the arbitrators’ and clerk's fees.

On June 6th judgment was entered by

the clerk that Nelson pay Alexander

$73.62 upon the execution and delivery

to him by Alexander of a warranty

deed of said lots, and that the parties

each pay one-half the arbitrators’ and

clerk‘s fees, and the costs were so

paid. Alexander failing to execute

and deliver the warranty deed after

demand and refusing a tender of

$73.62 and interest from Nelson, the
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latter commenced suit on April 24,

1895, against the former for specific

performance under said award and

judgment. On May 13th Alexander

answered said complaint admitting

the submission to arbitration and the

award thereon but denied the authority

or intention of the arbitrators to award

as to the title to said real estate, and

alleging that the District Court only

ordered “that the award be in all

things confirmed, that Alexander have

judgment against Nelson in accord

ance with the arbitrators‘findings and

each party pay one-half of the arbitra

tors’ and clerk’s fees," and also alleg

ing a stipulation for taxation of costs

and entry of judgment with notice

signed by the attorneys of both parties

also alleging fraud in procuring an

erroneous entry of judgment respect

ing the claim of either party to any

estate in fee or for life in said real

estate, and alleging that said judg

ment was void. Alexander on June

3, 1895, moved the District Court to

set aside said judgment and expunge

the same from the records, also to

set aside and vacate the award, on the

ground that the arbitrators attempted

contrary to law and the covenant of

submission to determine by their

award respecting the claims of the

parties to an estate in fee to real

estate, and that the Court had not

jurisdiction of the subject matter to

adjudge as to the title in fee to said

real estate and that said award and

judgment are both contrary to law

and void.

W. Lomm Biuclumunos, for Nelson; Hos. Clns.

C. Wn.I.so|| and Jon. A Bsnn. for Alexander.

GOULD, J.: This is not an applica

tion for relief from ajudgment entered

through mistake, nor to re-open a

judgment once entered. The object

is to have the arbitration proceedings,

including the judgment, entirely done

away with, vacated and set aside, for

that neither the arbitrators nor the

Court ever had or could acquire juris

diction of the subject matter in con

troversy, under 1894 Gen. Stats., Sec.

6211, prohibiting to submission to

arbitrators of the claim of any person

to any estate in fee or for life to real

estate. Mere irregularities would not

now be available to either party. The

subject matter must itself be dchors

the jurisdiction of the arbitrators and

the Court. This Court can only be

guided in this matter by what appears

on the record. The instrument of

submission in general terms includes

“all and all manner of actions, and

causes of action, suits, controversies,

claims and demands whatsoever, now

pending, existing or held by and be

tween said parties,” but in no way

does it specify any particular subject,

and is, therefore, upon its face, inno

cent of the charge of including the

prohibited topic mentioned in the

statute. It must be presumed to have

been intended to submit only such

things as the law permitted to be thus

arbitrated. The award finds Nelson

indebted to Alexander in the sum of

$73.62, and provides for a recovery of

that amount from the debtor on the

condition that Alexander shall convey

certain real estate to Nelson because

"they have allowed Alexander credit”

for the real estate in reaching the bal

ance found due, that said real estate

had formerly been sold by him to Nel

son but not conveyed. Can the Court

infer from these expressions in the

award, and from the judgment which

follows it, as a. matter of law, that a.

claim of any party to "an estate in fee

or for life in real estate" was a sub

ject matter of the arbitration? The

prohibited topic signifies a controversy

touching the amount, cxtent or limit

of the right or interest a party may

have or claim in real estate, and

thereby involves inquiry into the na

ture and law of these two forms of

estate, which the legislature has seen
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fit to keep out of the power of arbitra

tors to pass upon. It cannot be fairly

inferred from this record that either

party “claimed an estate in fee or for

life” in the real estate mentioned, or

that there was any controversy be

tween them on that subject. The

record disclosing no want of jurisdic

tion the award aud judgment must be

held conclusive.

Ordered that said motion be denied.

The Washington Llle Insurance Company v. Marshall

at aI- (Two cases.)

(District Court. Ramsey County.)

ITATUTI OI I‘BLUDI—AIIUIP1'IOI OI

KOITGAGI.

Where an action at law is brought on an

express contract in a deed to pay a mort

gage on the property conveyed thereby,

and by the terms of the mortgage payment

is not to be made until after one year from

the date of the deed, such agreement is

within the statute of frauds, and no re

covery cau be had unless the contract has

been “subscribed" by the party sought to

be charged thereon.

ILII—PIII‘OIIlI'OI OI OII IIDI.

In New York a contract not to be per

formed for one yearis within the statute

of frauds, although it has been entirely

performed on one side.

ILI'l—O0I’Il’-IO‘! OI LAWS.

In an action on a contract the statute of

frauds of the State where the contract was

made and was to be performed, governs,

and not that of the State where the action

is brought.

On November 26th, 1888, Henry W’.

Frost and wife executed two bonds for

the sums of $15,000 and $16,000, rc

spectively, payable to the order of the

Washington Life Insurance Company,

and to secure their payment executed

two mortgages on certain property in

New York city known as Nos. 2148 and

2150 Fifth Avenue. The bonds and

mortgages were executed and deliv

ered in New York, and the bonds,

which designated no particular place

of payment, were by their terms made

payable on December 1st, 1889.

On 1\'ovember 27th, 1888, Frost con

veyed the property by two deeds to

Edward R. Gihnan, of St. Paul, and,

as alleged in the complaints. Gilman

“in and by his deeds” assumed and

promised to pay said mortgages.

On February 23d, 1889, Gilman con

veyed the property to William R. Mar

shall, who in his deeds assumed and

agreed to pay these mortgages.

The mortgages not being paid at ma

turity were foreclosed by action in the

Supreme Court of New York, and after

the sale, on July 20, 1890, there were

deficiencies of $2,674.43 and $2,742.45,

respectively.

Plaintiff broughti these actions

against Marshall and Gilman to re

cover these deflciencies with interest

from July 20, 1890, basing the actions

on the alleged express contracts in the

deeds.

The defendants answered separately,

and after a general denial among

other defenses set up the section of

the New York statute of frauds requir

ing all contracts not to be performed

for one year to be subscribed by the

party to be charged thereon. The an

swers also set out in full the alleged

assumption clauses in the deeds from

Frost to Gilmau, on which the actions

were brought. These clauses were as

follows: “Subject, however, to a mort

gage to secure the payment of $15,000

($16,000 in other case) and interest,

which said mortgage the party of the

second part hereto hereby assumes and

agrees to pay.”

The two actions were tried together,

and after a jury had been empauelled,

and the case opened by counsel for

plaintiff he olfered to read in evidence

the alleged assumption clauses in the

deeds from Frost to Gilman to-prove

his agreement to pay the mortgages.

Defendant's counsel objected to such

evidence on the ground that the

clauses were too indefinite and uncer

tain to prove the alleged contracts of

assumption, and because the alleged

contracts in the deeds were not sub

scribed by Gilman, or any person

authorized by him to sign them for
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him, and were void under the New

York statute of frauds pleaded in the

answers.

The Court, Willis, J., after examina

tion of the pleadings, overruled the

first ground of objection, but asked for

argument as to the effect of the statute

of frauds on such a contract.

ROBIl"l‘OIl Howsno and Huron S. Cour for defend

lll 8.

These astions are actions at law

upon the express written covenants in

the deeds, and not brought upon the

theory of implied contracts created by

law. In such an action, if the contract

is not to be performed for more than

one year, it is void under the New

York statute unless subscribed by the

party sued.

The only theory on which such a

contract could be held not within the

statute is that adopted in some of the

States, that if it has been entirely per

formed on one side the statute does

not apply.

But in New York this theory has

never been adopted, and such con

tracts are held to be within the stat

ute. Kellogg v. Clark, 23 Hun., 393;

Van Dyke v. Clark, 19 N. Y. Supt., 651;

Broadwell v. Getman, 2 Denio, 87;

Weir v. Hill, 2 Lan., 278; Bartlett v.

Wheeler, 44 Barb., 162.

The validity of the contract is to be

determined by the New York statute

of frauds, and not by that of the

forum. Jensen v. Weide, 2 Minn.,

60; Denny v. Williams, 5 Allen, 1; De

Costa v. Hatch, 24 N. J. Law, 319. 329,

333; Carrington v. Brent, 1 McLean,

167; Low v. Andrews, 1 Story, 38;

Kling v. Fries, 33 Mich., 278; Sullivan

v. Sullivan (.\lich.), 38 N. W. Rep., 473;

Anderson v. May, 10 Heiskell, 84;

Houghtuling v. Ball, 19 Mo., 86; All

house v. Ramsey, 6 Wharton, 334, 335;

Cochran v. \\'ard (Ind.), 29 N. E. Rep.,

796-798; 30 N. E. Rep., 581; V\"olf v.

Burke (Colo.), 32 Pac Rep., 428, 429.

Hsnnv B. \Ys.~usx.r. and FRANCIS B. Tirlunr for

plaintiff‘.

 

 

The acceptance of a deed poll which

stipulates for the assumption of a

mortgage on the land by the vendee

binds him personally, notwithstanding

the statute of frauds. The contract

being implied is not within the statute.

Urquart v. Brayton, 12 R. I., 169; Pike

v. Brown, 7 Cush., 133; Braman v.

Dowse, 12 Cush., 227; Beeston v. Coll

yer, 4 Bing., 309; Reed Stat. Frauds,

Sec. 139.

After argument the Court held that

the objection should be sustained.

Plaintiff then rested. Defendant

moved the Court to instruct the jury

to bring in verdicts for defendants in

both cases. This motion was granted,

and the jury rendered verdicts in ac

cordance with such instruction.

August Wennerberg v. The City of Stiliwster.

(District Court. Wsshington County.)

SIlInLWAl'II—lIWIIS—I‘U’IIAOI WATER

—DLXLGII-—I'OTIOB—l'.II1!'A'.l.'lOI’.

The provisions of the charter of Still

water requiring a written notice to be

served on the Mayor or City Clerk of

claims for injuries received or damages sus

tained by reason or means of any defect in

the condition of any bridge, street, side

walk, sewer, gutter or thoroughfare, and

any action to recover for such injuries or

damages to be brought within one year

from the happening of the injury, or the

sustaining of such damage, have no appli

cation to an action brought to recover

damages for injury to property caused by

surface water collected by the city in the

improvement of its streets, and which it

fails to furnish a sufficient outlet for.

In this action defendant is accused

of having diverted surface water from

its natural drainage, and having, by

means of gutters, sewers, etc., collected

the water, turned the same into a

sewer near plaintiffs premises, and is

also complained of for not keeping said

sewer in repair. During the week

commencing May 9th, 189-1, several

severe rain storms visited Stillwater,

clogging up the sewer, thereby causing

the water to seek other channels, and

in so doing the water destroyed the

buildng occupied by plaintifl as a retail

store and greatly damaged his stock of

goods.
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Section 18 of the city charter pro

vides, in substance, that no action

shall be maintained against the City of

Stillwater on account of injuries re

ceived, or damages sustained, by rea

son of any defect in the condition of

any gutter, sewer, etc., unless such ac

tion he commenced within one

year from the happening of the injury

or damage. The section also requires

the filing with the City Clerk of the

city within thirty days of the occur

ence of the injury or damage a notice

stating the place where, and the time

when, such injury or damage was sus

tained.

There was no allegation in the com

plaint us to the filing of any such no

tice, or that the action was com

menced within the year.

Defendant demurred on ground

that the complaint did not state facts

sufficient to constitute a cause of ac

tion.

Demurrer overruled.

J. N. Sssunas for plaintiff. H. H. GILLIN for defend

ant.

WILLISTON, J. The only objec

tions made at the hearing to the suiti

ciency of the complaint were that

under Section 18, Sub-chapter 8 of

Chapter 92, Special Laws of 1881.

being an act to amend the city charter

of the City of Stillwater, as amended

by Section 31, Chapter 6, Special Laws

of 1887. (1st.) This action wa not

brought within one year from the sus

taining of the damages alleged to have

been sustained; (2nd.) that the com

plaint does not allege filing with the

City Clerk of said city of the notice re

quired by said section 18, nor does it

allege any facts by said section made

an excuse for not filing such notice.

The gist of the action, as appears

from the complaint, is that the defend

ant, in the improvement of its streets,

collected at a point designated in the

complaint large quantities of water,

surface water, which did not naturally

flow to said point; that it failed to

furnish a sufilcient outlet for such

waters, and that by reason of such

acts such surface waters were, during

the prevalence of a severe storm. cast

upon and washed and carried away a

certain building occupied by plaintiff

as a retail store. and greatly damaged

his stock of goods, to recover which

damages this action is brought.

The facts alleged in this action bring

it within the rule of Pye v. City of Man

kato, 38 Minn., 536; Moran v. City of

St. Paul, 54 Minn., 279; and the pro

visions of said Section 18 are not ap

plicable.

State v. Crossly Lend Company.

(Dlstrlct Court. St. Louis County.)

I'LZA'.I.‘IOI—J'UDGIIII.‘ — IIBTLII —- DUI "

I-IOl'I.'IOI'—-IVIDIEIOI.

Where the certified copy of the resolution

of the County Commissioners designating

the legal newspaper for the publication of

the delinquent tax list, appears on its face

by the file mark thereon to have been filed

in the clerk’s office after publication of the

tax list, parol evidence may be admitted to

show that the date of the filing of the

resolution was erroneously stamped on

such re.-olution and that the Court had, in

fact, jurisdiction to enterjudgment against

the property on which taxes were de

linquent.

C-so. E. Anauav, County Attorney, for plaintifl. M.

Dounuls for defendant.

E.\'Sl(i.\', J. The certified copy of

the resolutions of the County Commis

sioners designating the legal paper for

the publication of the delinquent tax

list appeared on its face, by the file

mark thereon, to have been filed in the

clerk’s office on the 20th of February,

while the publication of the tax list

was completed before that time, and

the certified copy of the resolution

should have been so filed about one

month earlier. Judgment was en

tered against the property of defend

ant Land Company, and it then moved

to vacate and set aside such judgment

for want of jurisdiction, and the Court

entered an order so vacating the judg

ment. The State then moved to set

aside the said order and presented

aflidavits of the County Auditor and



no 6] 141THE MINNESOTA LAW JOURNAL.

the Deputy Clerk of Court showing

that the copy of the resolution was

filed January 20th, instead of Feb

ruary 20th, and that the dating stamp

was incorrectly set. There was no

other record or minute of the filing of

the resolution than the date of the

filing stamp. These affidavits, though

not part of the record, should be con

sidered as efidence, and the first

order, vacating the judgment, be set

aside and defendant company al

lowed to try the issue as to when the

resolution was so filed. \\'hether the

Court had jurisdiction or not de

pended upon the facts as they really

existed, and not upon the record. The

motion to vacate and set aside the

former order is granted,, with leave to

defendant to introduce ‘evidence as to

the filing of said resolution.

1Fryberger v. Reed et ul.)

(District Court. Hennepin County.)

IXIUUIOII LID LDIIIIITIAIOII-IOID

-1’-Illlllil-‘Y OI IUIITIII.

The sureties on an administrator's gen

eral bond are liable to the administrator's

successor for money received b him from

the sale of real estate in excess 0 enough to

pay the intestate's debts.

Crnua & PIYIIIOII for plaintiff. C. R. Sr. JOHN for

defendants.

BELDEN, J. Action against sure

ties on general bond of administrator

for failure to pay over to his successor

as administrator de bonis non, money

received upon the sale of real estate,

in this case in excess of enough to pay

the debts of the intestate. A sale

bond was given.

Defense, among others, that a sale

bond was given by the administrator

and that inasmuch as no title could

pass in the real estate till such bond

was given, the same being jurisdiction

al. the general bondsmen were not li

able, citing current text books.

Plaintiff claimed decisions from text

books, not in point; that our statutes

were peculiar, and also cited Wonn v.

People, 57 Ill., 172.

Judgment ordered for plaintiff.

Gardner v. Gardner.

(District Court, Olmsted County.)

DIVOIOI — PAITIII — II-AUDULEI1‘ COI

VIYAIOI.

In an action by a wife for divorce persons

to whom it is alleged the husband has

conveyed property to defraud her may on

motion be brought in as co-defendants.

This action was brought b_v Maria

Gardner to obtain a divorce from \\'ill

iam Gardner. Plaintiff and defendant

were married in Ireland in September,

18-16, and had two children. In Decem

ber. 1856, defendant deserted plaintiff

and married again and accumulated

considerable property, which he has at

divers times conveyed to his second

wife and children. Plaintiff moved

for an order making the second wife

and one son co-defendants in the di

vorce proceedings on the ground of

fraudulent conveyances to plaintifl”s

prejudice, and for leave to serve an

amended summons and complaint.

Gno. W. Gunman and TIIOI. Sr:l.I.nco for plulntlfl.

CIIAI. C. Wn.I.no|l for defendant.

GOULD, J.: Ordered, that the mo

tion be granted and allowed. To make

third parties defendants in proceed

ings for divorce to determine property

rights is not expressly provided for by

statutc and has never received the ap

proval of our Courts of last resort, and

at first sight seems incongruous. Wis

consin appears to sanction it, 28 Wis.,

510, upon the theory that the wife

should be restored to property her own

before the marriage. The law casts

upon the Court the duty of determin

ing the rights of the husband and wife

in the property, and to provide for ali

mony and other allowances out of the

husband’s property. To discharge this

duty it must be first advised as to

what property and estate he owns, and

equitable rights in property standing

in the name of other parties must be in

quired into and determined. This can

not be accomplished without having

such other parties before this Court.

\Vhile the principal object of the ac

tion is to determine the future mat

rimonial status, the property question

incidentally involved may make the

presence of third parties defendant

necessary to a full and complete dis

position of the case.
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NOTES ON RECENT CASES.

A familiar principle is laid down in

Robb v. Green, 11 T. L. Rep., 330, in

regard to the use of information ac

quired during the existence of an

agency. Of course. a list of custom

ers’ names obtained bona fide may be

properly used by a person after quit

ting the service of his principal, but

names and information acquired sur

reptitiously and in violation of the im

plied obligation to act in good faith

canont be used after the termination

of the business relations between the

parties. Such conduct is not only “not

handsome,” but illegal. The agent,

after leaving his principal, may engage

in the same business and there make

use of his acquired skill and knowl

edge, but he must not engage in such

business with stolen goods or informa

tion.

One who harbors a dog in the habit

of attacking passing teams, and who

knows of the habit, and permits it to

run loose, is liable for injuries received

in a runaway caused by the dog's at

tack; and it is no defense that plaintiff

knew of the dog/‘s habit. and was not

cautious in driving by defendant’s

house. Jones v. Carey (Del.), 31 Atl.

Rep.. 976.

 

A statute prohibiting the taking of

fish, with certain exceptions, in any

other way than by angling for them

with hook and line, is held in State v.

Mrozinski (Minn.), 27 L. R. A., 76, to be

a constitutional exercise of legislative

power.

 

A ditference in the punctuation of

similar statutes does not necessarily

indicate a change in the construction,

especially when the punctuation is the

work of the printer, not of the legisla

ture. Griffiths v. Montandon (Idaho),

39 Pac. Rep., 548.

 

The mere fact of a secret agreement

giving a preference to one creditor is

held in the New York case of Hanover

Nut. Bank v. Blake, 27 L. R. A., 33, not

enough to avoid a composition with

creditors, although the secret agree

ment is void. The effect of such a se

cret agreement on compositions with

creditors is the subject of an extensive

note to the case.

 

An interesting question as to the

right of a person to use his own name

in carrying on business is decided in

Chas. S. Higgins Co. v. Higgins Soap

Co. (N. Y.), 27 L. R. A., -12. It is held

that the prior use of one‘s name by

other persons in a similar business

does not destroy his right to use it, but

that he cannot give such right to a cor

poration.

The secretary of state is by writ of

mandamus ordered to countersign and

aflix the great seal of the state to the

commission of an oflicer which has

been issued by the governor in State ex

rel. Miller v. Barber (Wyo.), 27 L. R. A.,

45; and on such an application the

right of the oflicer to his commission is

not subject to question.

 

 

When the facts furnished by a client

to his attorney are misleading and de

famatory in character, and their incor

poration into the petition is foreign to

the object and purposes of the suit, the

client is responsible in damages. Wim

bish v. Hamilton (La.), 16 So. Rep., S56.

The period of one year from the

date of the happening of an injury, to

which action is limited by an accident

policy, is held in McFarland v. Railway

O. & E. Acc. Asso. (Wyo.), 27 L. R. A..

48. to be computable from the time of

death by accident, and not from the

time the cause of action accrues, where

this does not acrue until ninety days

after proof of injury.
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The right of a wife to maintain an

action for damages against any person

who causes the desertion of her by her

husband is steadily gaining support,

and is sustained in Hodgkinson v.

Hodgkinson (Neb.), 27 L. R. A., 120.

The rule caveat emptor is applied to

a purchase of real estate at a sale for

the collection of a special assessment

or tax for which the property was in

fact not liable, in the case of Pcnnock

v. Douglas County (Neb.), 27 L. R. A.,

121.

The much discussed question, “What

constitutes a partnership?” is again

discussed at considerable length in the

Florida case of \\'ebster v. Clark, 27 L.

R. A., 126, which bases the decision on

the intent of the parties, unless there

is such holding out as to deceive.

 

The liability of a railroad company

which takes the lease of a railroad for

maintaining a nuisance by repairing

and preserving an embankment is the

question presented in Philadelphia &

R. R. Co. v. Smith (C. C. App. 3d Cir.),

27 L. R. A., 131, in which case it was

held that notice of damage and request

to remove must precede liability of the

company.

The guaranty of dividends upon pre

ferred stock is construed in the Massa

chusetts case of Field v. Lamson & G.

Mfg. Co., 27 L. R. A., 136, under a stat

ute permitting a payment of such guar

anteed dividends, with arrearages that

may exist, cumulatively. It is held

that the guaranty gives no right to div

idends except when there are net prof

its, and that equity will not compel the

declaration of dividends where it is

not clear that it would not be judicious

to withhold them. In a note to the case

this important subject of preferred,

guaranteed and interest-bearing stock

in corporations is fully developed.

The maxim res ipsa loquitur, or the

presumption of negligence, is held, in

Hovvser v. Cumberland & P. R. Co.

(Md.), 27 L. R. A., 154, to apply to the

falling of cross-ties from a railroad car,

striking a person on a foot path beside

the roadbed but not on the rightof

way.

The word “Indian” is held in the Cal

ifornia case of People v. Bray, 27 L. R.

A., 158, to mean any person of Indian

blood, even if he has become a citizen

and separated from his tribe. The stat

utory prohibition against the sale of

intoxicating liquors to Indians is held

applicable to him.

The Supreme Court of Georgia has

very properly ruled that an otter by the

publisher of a newspaper, made pend

ing a suit against him for a libel, to

open the columns of the paper to the

plaintilf for any explanation or state

ment he wishes to make counts for

nothing on the trial of the action. Con

stitution Pub. Co. v. Way, 21 S. E.

Rep., 139.

A stipulation by a railroad company

in condemnation proceedings to pro

vide certain crossings for the land

owner is held in the Missouri case of

St. Louis, K. & N. W. R. R. Co. v. Clark,

26 L. IL A., 751, to be a proper mode of

preventing unnecessary damages, and

the note to the case presents the va

rious authorities, which are somewhat

conflicting on the mitigation of dam

ages in condemnation cases by preserv

ing to the land owner an estate, rights

or easements in respect to the prop

erty.

A statutory provision for roll call

and vote by ayes and nays on a vote by

a schol board as to the employment of

a teacher is held mandatory in Board

of Education v. Best (Ohio), 27 L. R.

A., 77.
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The right of a newspaper to obtain a

copy of the proceedings in a divorce

case for publication when the clerk of

the court refuses to furnish them is

denied in Re Caswell (R. 1.), 27 L. R. A..

$2; and a note to the case reviews the

aifthorities on the right to inspect pub

lic records.

According to the Court of Criminal

Appeals of Texas, a person illegally

arrested, even though he has ac

quiesced in the arrest, may use such

force as is necessary to regain his lib

erty; and if there is reasonable ground

to believe that the officer intends to

shoot to prevent his escape may shoot

the oflicer in self-defense. Miers v.

State, 29 S. W. Rep., 1074.

A provision on a slip of paper pasted

on the face of an insurance policy, and

not connected with the warranties

therein, that a watchman shall be con

stantly on the premises when the mill

is not in operation, which is not done,

does not release the insurer from liabil

ity for a loss which is not due to the

failure to keep the watchman. Hart v.

Niagara Fire Ins Co. (Wash.), 27 L. R.

A., 86.

A justice of the peace acting in ex

cess of his jurisdiction by rendering

judgment and issuing execution

against a person outside of his terri

torinl jurisdiction is held, in Thompson

v. Jackson (Iowa), 27 L. R. A., 92, to be

protected from personal liability. A

note to the case raises doubt as to the

correctness of the decision by quoting

authorities to the effect that judges of

superior as well as those of inferior

conrts are not exempt from liability

where they act entirely without juris

diction.

The question of implied warranty is

raised in the case of Talbot Paving Co.

v. Gorman (Mich.), 27 L. R. A., 96,

which holds that a contract for paving

stone according to certain specifica

tions does not imply a warranty.

The right of minority stockholders

who maintain a successful suit to re

cover corporate property to compel re

imbursement of expenses, including at

torneys’ fees, is sustained in Grant v.

Lookout Mountain Co. (Tenn.), 27 L. R.

A., ‘J8. This is a question of consider

able importance, on which there is a

conflict of authority.

The rule that a judgment against an

administrator has no binding force or

effect in another state, against another

administrator of the same estate, is en

forced in Braithwaite v. Harvey

(Mont), 27 L. R. A., 101, with which

case is an extensive note on the subject

of judgments of other states or coun

tries against executors or administra

tors.

 

A defendant who has the right to

testify in his own defense, if he

chooses, and who is defended by coun

sel, has no right to make an unsworn

assertion of facts as a part of his de

fense, and to introduce it to the jur_v

as prefatory to the testimony of

witnesses in his behalf. The full

bench of the Supreme Court of Massa

chusetts has so decided in the case of

Commonwealth against Henry 115.

Connell. This is the first time that

this proposition has been decided in

this country.—American Lawyer.

OF CURRENT INTEREST.

 

Hon. Harlow S. Orton, Chief Justice

of Wisconsin, died from heart failure,

due to kidney troubles and other com

plications, on July 4th. His end was

very sudden. He had been well up to

within an hour of the time he died.

I-le was a native of New York, born in

1817, and became justice of the Wis
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consin Supreme Court in 1878. He

leaves a widow and four children. As

sociate Justice John B. Cassoday suc

ceeds to the Chief Justiceship.

Matthew Bender announces he will

issue on July 15th Volume 3 of the

American Electrical Cases, reporting

all the important cases (excepting

patent cases) decided in the State and

Federal Courts on all subjects relating

to the practical uses of electricity,

such as electric railway, electric light

and power, the telephone, the tele

graph, etc., with annotations.

Robertson Howard, of St. Paul, has

removed his offices from the Globe

Building to Room 57 Court House, in

order to devote more time to his duties

as assistant corporation attorney. He

will, however, still continue to practice

in the United States and State Courts,

devoting special attention to insurance

and corporation law and commercial

litigation.

Nelson, Fitzpatrick & McDermott, of

(~‘t. Paul, have dissolved partnership,

Nelson 8; McDermott continuing.

Horace G. Stone, of St. Paul, has re

moved to Chicago, and will in future

practice law in that city.

H. J. Peck, of Shakopee, called last

week at the oflice of the Journal.

F. A. Mathwig has removed from

Madison to Fairmont, Minn.

FACTS AND FANCIES.

One of the learned justices of the

Maine Supreme Court, than whom no

man better know how to appreciate a

really amusing thing, was holding

court at Ellsworth, and, according to

honored custom, called in a local cler

gyman to open the session with a sup

 

plication to heaven. This worthy gen

tleman came, and after a chat with

the justice proceeded to address the

giver of all good and perfect things

thus: “Almighty God! we beseech

Thee to bestow upon the presiding

justice the wisdom which he so greatly

needs!” The learned recipient of the

blessing never heard the rest of that

remarkable prayer, which, in truth,

was cut short by disorder in the court,

strongly resembling half-smothered

laughter from the direction of the

clerk’s desk. It is said that the same

judge once opened court after prayer

which began this way: “Oh, Lord, we

pray Thee to overrule the decisions of

the court to Thine own honor and

glory.”

The prosecuting attorney had been

particularly obnoxious to the witness.

He had fiendishly pied over her life

until desperation had quickened her

feminine instinct.

“You are the wife of the prisoner,

are you not?”

“I am.”

“You knew he was a criminal when

he married you?”

“Not on that account, sir.”

“But you knew he was a professional

burglar?”

“I did!”

“Then why did you marry him?”

“Well, sir, I presume it's very im

portant you should know why I mar

ried this man, even though there may

be no reasonable ground for that pre

sumption. I’ll tell you! It was in

the evening of my spinsterhood; noth

ing had appeared on the horizon of my

life in years, not even a man of your

mental splendor. Hope had starved

on the wastes of celibacy. Finally

this man came along, and with him a

lawyer. I had to choose. Well, I did

just what any respectable woman

would have done.”
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A witness who had given his evi

dence in such a way as satisfied every

body in court that he was committing

perjury, being cautioned by the judge,

said at last:

“My lord, you may believe me or

not, but I have not stated a word that

is false, for I have been wedded to

truth from my infancy.”

“Yes, sir,” said Sir William Maule,

“but the question is how long you have

been a widower.”

Says Bridget to Pat: “And how do

ye loike bein’ on the jury, Pat?” Says

Pat: “It’s somewhat confinin‘.”

“Yes,” adds Bridget, “and it's harrd

wurrk, too.” “Well,” says Pat, “it’s

aisy enough decoiding which soide is

right when only one of thim’s Oirish,

but whin they’re both Oirisli, bedad,

it’s the very divil.”—Household Words.

Texas Justice— “You admit you

stole the pig out of the pen?” Colored

Prisoner —“Yas, I admits I stole de

pig, but I wuz hongry, an’ I didn't have

nulfin’ ter eat.” “Pork reacher,” said

the judge, with tears in his eyes, as he

chalked him down for two years.

“Did you ever surrender yourself to

the police?” asked Plotting Pete.

“No, sir,” replied Meandering Mike.

“I’m a firm believer in the principle the

orficer should seek the man; not the

man the orficer.”—The Star, Washing

ton.

Minneapolis Man (to visitor)-—“Well,

what do you think of our city?”

Visitor—“Very nice town, indeed.”

“What do you think of our trolley

cars?”

“Oh, they’re just killin’.”

“I am too much of a gentleman,

sir, to tell you what I think of you

here,” exclaimed the irate politician,

 

“but if I ever catch you in congress I’ll

call you a liar, sir—a liar and a thief.”

—The Post, Chicago.

A blacksmith in a village of Spain

murdered a man and was condemned

to be hanged. The chicf peasants of

the place joined together and begged

the alcade that the blacksmith might

not sufler, because he was necessary

to the place, which could not do with

out 2|. blacksmith to shoe horses, mend

wheels and such ofitices. “But," the

alcade said, “how, then, can I carry

out the law?" A laborer answered,

“Sir, there are two lawyers in the vil

lage and for so small a place one is

enough; you may hang the other."—

Ex.

A literary man stood up in a Chi

cago police court to answer to a charge

of vagrancy.

“I object, your honor," he said with

dignity, “to this prosecution of gen

tlemen who follow the profession of

letters, and—"

“I understand,” interrupted the

magistrate, "that you were found

sleeping on a door-step;_that you have

no visible means of support, and that

you have been seen under the influence

of liquor.”

“What of it?" cried the prisoner.

“Though I am as poor as Richard

Savage, when he made his bed in the

ashes of a glass factory; as drunken

as Dick Steele; as ragged as Goldsmith

when he was on his fiddling tour, as

dirty as Sam Johnson, as-”

“There, there!” cried the magis

trate, impatiently. “I have no doubt

that your associates are adisreputable

lot, and I shall deal with you in such

a manner as to cause them to give this

town a wide berth. Mr. Clerk, furnish

the oflicer with the names of the vag

abonds mentioned by the prisoner."—

Ex.





 

 

HON. M. J. SEVERANCE,

District Judge, Sixth judicial District.
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. Burro! A CLASS OF "TRAMP" CORPORATIONS.

The epithet tramp has been derog

atorily applied by laymen to certain

classes of corporations, which are sub

ject to suspicion by reason of the man

ner in which they ar‘e incorporated or

seek to do business. These so-called

tramp corporations are so numerous

in variety that we shall here consider

but that single class or type which is

distinguished by the fact that the cor

porations which it includes are organ

ized nnder the laws of one State, by

citizens of another State, who desire

to transact business as a body cor

porate at home. The word tramp is

often inappropriately applied to such

corporations, for, although they are

organized away from the State where

they are to do business and t.heir'cor

porators live, yet they are often of

great financial stability and of unques

tioned business methods. ln fact, a

large number oi.’ the corporations

which enter into our every day life

have been so organized. Many of

these have had only honest purposes

for so incorporating. Some have thus

attempted to aiiord their stockholders,

or other people composing or dealing

with them, the advantages of corporate

rights most valued in the business

world, and well settled by judicial de

cision. Others have thus obtained a

more liberal grant of corporate rights

or a stricter supervision of corporate

management. Such, and many other,

corporations can only be commended
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because of their foreign creation. Peo

ple would rather deal with them than

with corporations established under

the poorly devised, unsettled, illiberal.

or perchance, too liberal laws of some

of our American States. But, unfor

tunately, persons who incorporate

without the State of their residence,

when they intend to do business at

home, are not generally actuated by

these high motives, and the epithet

tramp has not without reason been ap

plied to corporations so organized.

The members of such corporations gen

erally seek some advantage for them

selves without regard to the benefits

of which the business world dealing

with them may. be deprived. They

thus seek to deprive creditors of the

right to enforce some statutory liabil

ity against directors, stockholders or

members; to avoid the vigilant vis

itorial power to which domestic cor

porations are subject; to avoid ex

penses of incorporating; to evade taxa

tion, or in some other way to deprive

the State in which, or the persons with

whom, they are to do business of some

right or benefit which would be avail

able if such corporations were created

at the home of their organizers.

We will briefly consider the legality

of corporations so organized. l_t is

settled la\v that “a corporation of one

State, not forbidden by the law of its

being, may exercise within any other

‘State the general powers conferred by

its own charter, unless it is prohibited

from so doing, either in the direct

enactments of the latter State, or by its

public policy to be deduced from the

general course of legislation, or from

the settled adjudications of its highest

Court.” Christian Union v. Yount, 101

U. S., 352, 356.

It is clear, therefore, that corpora

tions cannot do business in a foreign

State if prohibited by their charters,

or by the statutory enactments or the

public policy of such foreign State.

 

The inquiry now arises, ls it contrary

to the public policy of a State for it to

recognize as legal corporations organ

ized by its own citizens in another

State, for the purpose of doing business

at home? Upon this question the

(‘ourts are not unanimous. A few early

cases hold that such a corporation is

unlawful, and that the persons so asso

ciated are liable as partners. But

these cases have been overruled, ex

cept in New Jersey. and even in that

State it is not improbable that a differ

ent conclusion would be arrived at

under the more liberal policy now pre

vailing.

From Hill v. Beach, 12 N. J. Equity

Rep., 31, decided in 1858, it appears

that certain residents of New Jersey

undertook to incorporate under the

laws of New York, for the purpose of

working a quarry in New Jersey. The

Court held that such company “can

not be recognized by any Court in New

Jersey us a legally constituted corpora

tion, nor be dealt with as such. It it

can be, what need is there of any gen

eral or special law in our State? Indi

viduals desirous of carrying on any

manufacturing business may go into

the City of New York, organize under

the general laws of that State, erect all

of their manufacturing establishments

here, and, under their assumed name,

transact their business, not only free

from all personal responsibility, but

under cover of a corporation not

amenable to our laws. Surely such a

corporation could not be declared an

insolvent corporation under our laws

to prevent frauds by incorporated com

panies, and must necessarily act en

tirely independently of all of our stat

utes respecting corporations. How

then is such a body to be regarded and

treated by our laws? How is it to be

dealt with by our Courts? Here are

four individuals who have assumed the

name of the Belleville Quarry Com

pany. ‘ ' ' These individuals
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have carried on business under its as

sumed name. They have made con

tracts and contracted debts as the

Belleville Quarry Company. They are

not a domestic corporation, and cannot

be sued as such. They are not a for

eign corporation, for it is perfectly

manifest upon the face of their pro

ceedings that their attempted organi

zation under the general law of New

York respecting corporations was a

fraud upon the law of that State. These

individuals then must be treated and

dealt with by the law as partners, trad

ing under the name they have assumed.

Although their object in taking the

name they did was to avoid personal

responsibility, the law will not allow

them so to escape. A Court of equity

as well as a Court of law will treat

them as partners.”

The question was considered in 1873

by the Superior Court of Ohio in Sec

ond Nntional Bank of Ohio v. Lovell,

2 Cincinnati Superior Court Rep., 395.

The Court cited with approval Hill v.

Beach, supra, but said that its doctrine

was inapplicable to the case before

the Court, in which the corporation

attacked kept an ofllce in the State

creating it and might do business

there. However. the case was decided

on other points.

The subject was first considered by

the Courts of New York‘, in 1860, in

the case of Merrick v. Braiuard, 38

Barbour, 574. The defendants, who

did business in New York, had formed

a corporation under the laws of Con

necticut to carry on their business.

The Supreme Court held that this

could not be done, and that the stock

holders in such a corporation were

liable as partners, saying: “lf a cor

poration created in another State can

transfer to this State the whole of its

business and transact the same here,

under the principles of comity above

allued to, then not only is our own

Legislature rendered useless and un

necessary, at least so far as the crea

tion of corporations is concerned, but

all the States in the Union and all the

legislatures in Christendom can create

and let loose upon us a multitude of

these corporoations more destructive

and pernicious than the frogs and lice

let loose on the Egyptians. " ' "

It cannot be necessary to attempt an

enumeration of the evils which would

result from domesticating corporations

over whose creation and conduct we

can have no control. They would be

without limit as to number, without

capital, competing with and unfairly

excluding our own citizens from a.

share in the business of the country,

or by combinations aided by aggre

gated wealth, not only exclude our

people from a share in the business of

the State, but wield a dangerous in

fluence over our financial and commer

cial interests. It seems to me that we

must in self-defense declare that a cor

porution that thus migrates into our

State loses its corporate rights, and

becomes, as to all persons dealing with

it, a mere partnership.”

The Court of Appeals in an almost

eloquent opinion (34 N. Y., 208) emphat

ically repudiated the doctrine of the

Supreme Court. The Court regarded

a denial of such corporate rights as un

Americau, contrary to the policy of

New York and to' that of the country.

It said: “In this country our material

interests are so interwoven that the

union of the States is due, in its con

tinuance, if not in its origin, as much

to commercial as to political necessity.

The citizens of each claim a birthright

in the advantages and resources of all.

They demand, from their local author

ities, such facilities as the law making

power can afford, in the employment of

labor and capital. They claim such

corporate franchises and immunities as

may enable them to compete on equal

terms with the citizens of other States.

For these, from the structure of our
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institutions, they naturally look to

their own government. They acknowl

edge a. double allegiance in their local

and federal relations, which, by gen

eral consent, carries with it a correla

tive community of rights. They may

live in an inland State, but they are

none the less citizens of a maritime

nation; and they may lawfully organize

companies at home for traffic on ocean

highways. " ' "

“New York has sent forth its citizens

from time to time with corporate fran

chises and immunities to gather wealth

from the coal mines of Pennsylvania,

the silver mines of Mexico and the gold

mines of California; to establish lilies

of inland navigation on the Orinoco

and the Amazon; to plant forest trees

beyond the Mississippi; to fish in the

northern and southern oceans; to

found Christian missions in Asia, and

to colonize frecdmen on the coast of

Africa.‘ " '

“We think the policy of this State is

in harmony with that of the country,

and that it would be neither provident

nor just to inaugurate a rule which

would unsettle the security of cor

porate property and rights, aml ex

clude others from the enjoyment here

of privileges which have always been

accorded to us abroad. Our national

commerce is but the aggregate of that

of the States, and every needless re

striction, by the operation of local

laws, is unjust and calamitous to all.

We suppose the rules of comity, on

which we have heretofore acted, to be

generally accepted and approved. We

see no reason why a southern State

may not grant, to a corporation of its

planters, the right to erect mills for

the manufacture of their cotton in New

England; nor why the Legislature of

Massachusetts may not authorize a

company of Lowell millcrs to raise cot

ton in South America or on the Sea

Islands. The State of Illinois touches

neither the Atlantic nor the Pacific;

but if it should organize a company of

its citizens to transport produce on the

ocean, with its ofiice in the City of New

York, and its business conducted by

managers, elected annually in Chicago,

the rights of the corporation would be

recognized wherever the obligations oi

national law are respected.”

In 1.891, the Court of Appeals of New

York again examined the question in

Demarest v. Grant, 128 N. Y., 205; 28

N. E. Rep., 645. This was a case where

certain prominent citizens of New

York organized, under the laws of

West Virginia, a corporation called

The America Winter Carnival Coin

pany, which was to do business in New

York. The plaintiff was injured on a

toboggan slide, owned by the company,

and tried unsuccessfully to hold the

defendant stockholders as partners.

The Court particularly examined and

disapproved the doctrine of Hill v.

Beach, supra, saying:

“We recognize corporations formed

by the citizens of a foreign State under

its laws for the purpose of doing busi

ness, among other places, in our own

State. Where is the essential differ

ence beiween such a corporation and

one legally incorporated under such

foreign State for the same purpose,

but the members of which are citizens

of our own State? Whose rights are

jeopardized more in the case where

the members of the corporation are our

own citizens than where they are citi

zens of the foreign State? \Vhat en

lightened policy is violated by the rec

ognition of the foreign corporation

composed of residents of this State

wliich would not also and equally suf

fer by the recognition thereof when

composed of non-residents? And yet,

beyond all cavil, our policy is to recog

nize the latter. The truth is, foreign

corporations are not properly to be

regarded with suspicion, nor should

unnecessary restraints be ‘imposed

upon their doing business in our midst.
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They carry no black flag, and the pol

icy of all civilized nations is to grant

them recognition in their Courts. It

seems to me that every reason which

urges upon us the recognition of for

eign corporations organized with

power to do business in our State, and

composed of citizens of the foreign

State, is equally potent when the for

eign corporation is composed of our

own citizens. It has always been sup

posed that a State should at least deal

as liberally with its own citizens as

with those of foreign States. lf, there

fore, \ve permit foreign citizens to

come within our limits in the form of

a foreign corporation organized with

power to do business here, and recog

nized by us, why should we not permit

our own citizens to avail themselves of

the like privilege? If we impose terms

and conditions upon foreign corpora

tions, as such, doing business here,

those same terms and conditions still

and equally apply to a foreign corpora

tion when composed of our own citi

zens. Why should they not be placed

at least upon an equality with the for

eign citizen?”

The latest case (1894) in New York

is Lancaster v. Amsterdam Improve

ment Company, 140 N. Y., 576; 35 N.

E. Rep., 964, which reaflirms the estab

lished doctrine.

Another late case (1894) is Oakdale

v. Garst, 28 Atlantic Rep., 973, in

which the Supreme Court of Rhode

Island states that “the mere fact that

the complainant corporation is created

under the laws of the State of Ken

tucky is not sufficient to warrant a dis

missal in the case, for foreign cor

porations have frequently been recog

nized as suitors in this Court. ' ' '

They are also recognized as doing busi

ness here by comity. " ' ' \\’hile

the fact that citizens of Rhode Island

go to Kentucky for an act of incor

poration is one that naturally excites

curiosity, if not suspicion, as to the

motives and good faith of the concern,

yet so long as it pursues a lawful busi

ness, and violates no law in this State,

we do not see how we can refuse to

recognize it. True, the advantages of

yearly statements and liability of

stockholders given to creditors under

our statutes are wanting, but that is

a matter for those who deal with a

corporation to consider. \Ve can

hardly deny the right of the foreign

corporation to do business in this State

under considerations of public policy,

when our own statutes expressly pro

vide 'for corporations formed in this

State for carrying on business out of

the State.”

It would, therefore, seem to be the

true doctrine, that, in the absence of

statutory provisions, the law of comity

which prevails between States recog

nizes the right of a corporation of one

State, not forbidden by its charter, to

exercise its corporate rights in another

State whether its members are or are

not citizens of the latter State. There

seems to be no essential difference be

tween a corporation formed under the

laws of a foreign State, by its own

citizens, and one so formed by citizens

of another State. The prevailing doc

trine recognizing the validity of such

corporations seems to be sound and

logical, and will work no severe hard

ship when the business world has

learned that it is not entitled to as

sume that the liability of each corpora

tion and its officers and stockholders

is not the same, but that it de

pends largely upon the laws of the

State under which such corporation is

created. If upon investigation people

discover that the corporation is a mere

paper entity with little or no liability

resting upon it, its managing officers

or stockholders, they will not deal with

it. If for want of time, or inclination

to investigate a legal question, they

deal with such a corporation, they

must not complain if they later see the
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corporation, its managing officers or

its stockholders seeking shelter behind

the laws of t.he Commonwealth which

createrd it. Our Supreme Court has

never passed upon this question.

St. Paul, Minn. A. R. MOORE.

THE PORTRAIT.

ON. MARTIN J. SEVERANCE,

whose portrait appears in this

number of The Journal, was born at

Shelbnrne Falls, Franklin County,

Mass., Dec. 24, 1826. He lived on his

father's farm until 18 years of age.

and attended Williston Seminary,

from which he graduated in 1848. He

read law and was admitted to prac

tice in 1852. In 1856 he removed to

Minnesota and located at Henderson.

He was a member of the Legislature

of 1859 and 1861, and in August of

that year enlisted as a private in Com

pany I, Tenth Minnesota Infantry.

He was promoted to captain of this

company on April 4, 1864, and was

mustered out of service with the com~

puny Aug. 19, 1866. He resumed his

practice and moved to Mankato in

1870. In 1881 he was appointed

Judge of the Sixth Judicial District

in place of Judge Dickinson, who was

promoted to the Supreme Bench. He

has served continuously ever since.

He is an orator of considerable ability

and is highly esteemed by the people

whom he serves.

PERSONAL.

W. E. Hale, of Minneapolis, is in

Manitoba.

Ambrose Tighe, of St. Paul, is tak

ing in Holland.

F. J. Steidl has removed

llrown'.s Valley to Wheaton.

 

from

J. L. Higgins, of Minneapolis, has

not yet returned from his Maine trip.

Hon. C. L. Lewis, of Duluth, has re

signed and, it is reported, will resume

 

the practice of law, forming a part

nership with J. L. Washburn.

Thos. T. Fauntleroy, of St. Paul. is

spending his vacation at his old home

in Virginia.
 

Wright & Matchen is a new partner

ship with offices in the Globe Build

ing, Minneapolis.

 

Senator Ozmun and wife, of St.

Paul, are making a tour of England

and the Continent.

 

J. E. Green, of Carleton, and Thomas

Hanson, of Minneota, have opened

oflices in Minneapolis.

We regret to chronicle the sudden

death of ex-Judge of Probate H. C.

Butler, of Rochester, Minn.

 

Dean Pattee, of the Law School, is

spending his vacation in Europe.

Prof. James Paige, his assistant. was

on June 10th married to Miss Maybeth

Hurd, of Newburyport, Mass.

 

Assistant Attorney General Luse, oi’

\\'isco1n>;il1, has resigned, to accept the

position of counsel to the Chicago, St.

Paul, Minneapolis & Omaha Railway

Company, headquarters at St. Paul.

 

Page Morris, city attorney of Du

luth, has been appointed by Gov.

Clongh to fill the vacancy caused by

the resignation of Judge Lewis. The

appointment gives general satisfac

tion.

 

S. L. Perrin, assistant counsel of the

Omaha railway in St. Paul, will soon

remove to West Superior, where he

has formed a partnership with Mr.

Pope, of that city. The Journal ex

presses the regret of the Ramsey

County Bar in his loss.

THE JOURNAL has been honored the

past month, by the calls, among others.

of Capt. J. N. Searles, of Stillwater;

D. T. Calhoun, of St. Cloud; C. J.

Mahuken, of Fargo. N. D.;W. T. Val

entine, of Winona; and Senator R. E.

Thompson, of Preston.
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ATTORNEY OENERAUS DECISIONS.

IXIIADIIIOI WEIR] TIIII ELI IBII

IO IIDICTHEIT.

In order to extradite one against whom

no indictment has been found, the facts

showing the commission of the crime and

the obnble guilt of the accused must be

ma e clearly to appear by affidavits taken

before a magistrate.

His EXCELLENCY,

D. M. CLOUGH,

Governor.

Sir: Referring to the application for

a requisition for the apprehension and

rendition of , who

stands charged by an information

pending in the Justice Court, A. S.

Ober, a Justice of the Peace in and for

Hand County, in the State of South

Dakota, with the crime of rape, I de

sire to say that, from the papers pre

sented, there is only the uncorrob0

rated aflidavit of India A. Failing, the

prosecuting witness. It appears that

no indictment has ever been presented

by the grand jury, and there are no ac

companying aflidavits substantiating,

in whole or in part, any of the aflida

vits of the prosecuting witness; and it

further appears that no warrant has

been issued, so that there has been no

compliance with the following rule

adopted by the Interstate Extradition

Conference held recently in the City of

New York for guidance in making ap

plications for requisitions:

“If an indictment has not been found

by the grand jury, the facts and cir

cumstances showing the commission of

the crime charged and that the accused

perpetrated the same must be shown

by affidavits taken before a magistrate,

and that a warrant has been issued and

duplicate certified copies of the same,

together with the returns thereof, if

any, must be furnished upon applica

tion."

You will observe that this rule has

not been complied with in the respects

above indicated, that there are no atti

davits corroborating the aflldavit of the

 

prosecuting witness as to her age, and

no proof that a warrant has been

issued.

I am therefore of the opinion that

the requisition should not be honored

until the requirements of this rule are

complied with.

Very respectfully,

H. W. C-HILDS,

Attorney General.

May 29. 1895.

IIPI'llOI'III'I-IlGII'I’IIG OP TERI.

When a sentence of imprisonment in the

State penitentiary fails to state when the

term begins to run, it will be held to com

mence at the date of the incarceration of

the prisoner in the penitentiary.

Hon. Hsmw WOLFER,

Warden State Penitentiary.

Dear Sir: It appears that you have

in custody a United States prisoner,

held pursuant to a sentence which fails

to state when the term therein pre

scribed began to run. You now in

quire whether such term began with

the day on which the sentence was im

posed or the day on which incarcera

tion in your institution began.

1t was held by my predecessor under

date of November 18, 1891, that a term

of sentence begins to run from the date

of arrival at the penitentiary, when the

sentence does not otherwise provide.

A similar holding was made by the At

torney General of the United States on

two occasions. While it may well be

doubted whether such view is sus

tained by the weight of judicial author

ity, I feel bound to follow it. The fol

lowing cases are decidedly the other

way, and would control my present

action but for the holdings above

named: 15 Fla, 576; 44 Mo., 279; 62

How. Pr., 412; 52 N. W. Rep., 577; 31

Gal., 619.

You are accordingly advised that the

prisoner’s term dates from the day of

his reception into your custody under

his commitment.

I am, very respectfully,

H. W. CHILDS,

Attorney General.

May 7, 1895.
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DISTRICT COURT.

Emery H. Brelult v. Elzor Archlmhlult. ct ll.

(District Court, St. Louis County. 10955.)

I|UlIllBILI'B IJII.

The statute allowing lumbermen a lien

on logs cut or banked gives n. lien on the

logs to any person whose labor is actually

used in and is necessary in the performance

of the lumbermnn‘s labor on the logs, and

includes cooks in camp and blackamiths

whose labor is necessary in the process of

logging.

TEA! & Mmnnlcorr for pluintifl‘. Dinrnn, Dawn

& ll0Lus'rnl for defendants

EN.\‘1GN, J. There are three ques

tions raised by the demurrer in this

case. 1. Does the law give any lien on

logs to a person who works as a cook

in a lumber camp? 2. Does the law

give any lien on logs to a person who

works as cookee (assisting the cook) or

doing handy work or chores in a lum

ber camp? 3. Does the law give any

lien on logs to a person who does black

smith work in repairing cant hooks,

axes, chains, sleighs and other tools

and shoeing horses used in skidding,

hauling and banking logs in a lumber

camp?

In the determination of these ques

tions [ think it is proper to consider

some of the peculiar circumstances

that must necessarily pertain to the

business of logging or cutting, haul

ing and banking logs in a lumber camp.

I cannot well explain my construction

of this statute without doing so.

If a man owned land upon which

there was standing ten million feet- of

pine which he wished to cut and

bank, so that he could drive or tow

it to market in the spring, how would

he do it?

 

The place for the performance of the

work must be in a wilderness remote

from towns, stores, hotels, boarding

houses and mechanical shops. The

work is usually done in the winter,

when hauling can be done on snow or

ice roads, and for that reason the work

must be hurried, so that it will be com

pleted bcfore warm weather destroys

the roads. It must be done by large

“t-rows" of men, and they must be sup

plied with food and shelter in or near

their place of labor.

A large number of teams must be

c1nplo_ved, and there must be food and

shelter provided for them. Camps

must be built for the men and stables

for the horses and storehouses for the

supplies t'or both men and teams.

Roads must be made for hauling logs

to the banking grounds, branching in

different directions through the tim- _

ber, and they must be kept in repair.

Tools, such as sleds, axes, cant hooks

and other appliances must be provided.

and they must be kept in repair.

To support the men and horses sup

plies must be provided and be coming

into camp during the winter a they

are needed. The first work is com

menced Iate in the fall or early in the

winter, and necessarily at that time

supplies are brought in in small quan

tities because of difficulty in trans

portation. This renders it necessary

for men and teams to be constantly

employed in “toting” or bringing sup

plies and materials into camp.

CHAS. P. MASSEY, Minneapolis.
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The work of cutting, hauling and

banking must be divided (especially

after snow falls) so that all branches

of the work may be carried on at the

same time. A certain portion of the

men must cut down trees and trim

them; others with teams will skid the

logs, do hauling and banking. While

this is being done the roads must be

kept in repair, so that hauling can be

safely and speedily done. And all the

time other men must be preparing food

for the men, caring for the camp and

providing for the necessities of the men

and the teams during the hours of rest.

It is il. heavy and hard business, and

chains, sleds, cant hooks and axes are

broken, horse shoes are broken, worn

smooth, or cast, and the tools must be

repaired and horses kept sharply shod.

This indicates that a blacksmith is a

necessity in the camp. It is important

that the men and teams should be em

ployed from early morning until dark;

hence it is necessary to employ a handy

man to care for the stables, chop wood

for the camp, assist the cook, and

carry dinners to the cliuppcrs, sawyers,

swampers and others too remote from

the camp. In fact, the owner of the

tract of pine. for the purpose of cut

ting and banking his logs, must create

and maintain a little community of de

pendent laborers in the wilderenss dur

ing the winter, and the general purpose

of this community is to cut and bank

the logs with the greatest economy and

dispatch, and he must have men who

can perform the various kinds of labor

in the logging business, and also men

who can supply the wants of the men

so employed, so that they may give

their whole time to the business of cut

ting, hauling and banking the logs.

This is the established and recog

nized manner in which lumbering oper

ations are carried on by owners as well

as contractors. When the owner con

tracts for the cutting of his pine he

does so upon the understanding that

the established methods, those sanc

tioned by experience and usage as the

most economical, shall be followed.

This would be for the owner’s inter

est, as under the law, as he well knows,

his logs are liable for unpaid wages,

and he would not let a contract to a

man who expected that the choppers,

ctc., would cook their own food, or who

announced his intention to have his

blacksmithing done at the nearest

town.

The men who build camps and

stables and make roads, while so en

gaged, are not cutting or banking logs,

but they are doing work that is neces

sary, and that renders it possible to

have them cut and banked.

The cook’s labors are indispensable

in this community of labor. The men

actually engaged in cutting, etc., are

dependent upon his labors for their

food, and his labor aids the general

purpose as much, if not more, than the

labors of any other man. The same is

true of the cookcc, handy man or chore

boy.

The blacksmith does not cut or bank

logs, but his work tends to make the

work of choppers, teamsters and others

effective and economical. Are the

men who build camps, stables and

make roads to be deprived of their pro

tection under the law while they are

so engaged because their work is not

actually upon the logs? I think no one

would claim that there is any work

more necessary or indispensable in a

lumber camp than that of the cook,

assistant cook, blacksmith or man who

repairs roads.

The same general course of lumber

ing was established long before the'act

of 1876 was passed, and it was evi

dently the intention of the Legislature

to recognize and give a lien for any

and all labor that was actually neces

sary in aiding the cutting and banking

of logs in this method generally estab

lished, approved and practiced b_v lum

bermen of this and other states.
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Courts have held diversely upon the

questions here involved, and there

have been hair-splitting decisions over

the use and definitions of particular

words and phrases found in the stat

utes, but it seems to me the Courts

should look at the work involved in

logging, the time when it is usually

done, its location, its character, its

necessities and generally adopted

methods, and from all these construe

the statute so that it will meet the pur

pose for which it was intended as a

remedial statute, by the Legislature,

by giving to every man a lien for his

labor, if his labor was necessary and

was indispensable to the economical

prosecution of the labor involved in

the work mentioned in the statutes.

I have entertained different opinions

in regard to this statute than I now

hold, and have made decisions that I

would now be glad to change. I failed

to take the broad view of the statute

that was taken by the Supreme Court

when it said: “Such a construction

is too narrow, and would in most cases

render nngatory and det‘t.~at the remedy

which the Legislature intended to give.

In almost every department of the

work of logging, certain tools, appli

ances or instrumentalities are indis

pensably necessary to the performance

of the labor. The timber cannot be

cut without axes or hauled and banked

without teams. Remedial statutes are

to be liberally construed to advance

the remedy. The Legislature could

not have intended to exclude the use

of those appliances or institutions

which are absolutely necessary to the

penformance of the various depart

ments of labor enumerated in the stat

ute.” Martin v. Wakefield, 42 Minn.,

176.

I am aware of the danger when a

contractor is given power to contract

debts for which the property of an

other is liable, and I know that it is a

power liable to be abused; but the

 

owner can prevent abuse by a prudent

choice of contractor and u careful sur

veillance of the work as it progresses,

and Courts should only allow for such

classes of labor as “are actually used

in and necessary to the pcrlormancc

of such labor by the lumberman or

logger. Demurrer to the complaint is

overruled.

In ro Assignment ol James F. Kingsland. Insolvent.

(District Court. Chlsngo County.)

IAIKI LID ILIIIIG—-LSIIGIHBIZIE POI

BIIIIIT OP OI3DI'l‘O8B—IOI-I-OWIIG

‘II-UB1‘ PUIDI.

A bank which makes collections from

time to time, and at stated periods rcmits

the proceeds thereof, isa mere debtor of the

owner of the moneys collected and not a

trustee.

Where, upon the insolvency of such bank,

it cannot be shown that among themoneys

turned over to the assignee are the identi

cal moneys collected by the bank. the credi

tor will not be treated as a cestui que trust

and the moneys in the assignec‘s hands as

trust funds, but such creditor will have to

share with the other creditors in the divi

dcnds of the estate. '

On, and for some time prior to, the

21st day of January, 1895, James F.

Kingsland was engaged in the banking

business at North Branch, in Chisago

County, under the name of the Bank

of North Branch. On said 21st day of

January, 1895, he made a general as

signment for the benefit of his credit

ors. Sometime preceding the assign

ment the Continental Savings, Loan

and Building Company entered into an

agreement with said Kingsland, doing

business as such bank, whereby the

said Kingsland agreed to make certain

collections for said Company and once

each month, having first deducted his

eonunission for making such collec

tions, to remit the proceeds. At the

time of his assignment Kingsland was

indebted to the Company for money

collected for it and not remitted, and

certain sums of money in specie were

by him delivered to his assignee, in

amount more than snflicient to pay

said (‘ompany’s claim in full. An

order was obtained for the assignee to
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show 1-ause why he should not turn

over to said Company sufficient of the

funds in his hands to pay it in full.

WILLISTON, J.: Upon the hearing

of the order to show cause no proof

was olfered tending to show that the

moneys so collected formed any part of

the moneys received by the assignee,

nor was any proof ofiered tending to

show what disposition said assignee

made of any such money.

In this proceeding the petitioner

prays that the assignee be directed to

pay over to it the moneys so collected,

deducting the agreed commission

thereon due the assignor for making

the collections; in other words, it

claims that it is to be treated as a pre

ferred creditor.

It bases its right to be so treated as

:1 preferred creditor upon its claim

that the insolvent stands in the rela

tion of a trustee for the petitioner;

that the moneys collected by him were

at all times the property of the peti

tioner, held in trust for it by the in

solvent; that as trust funds they came

into the hands of the assignee, who

holds them impressed with the trust;

and that, wholly ignoring’ the rights of

the other creditors, the petitioner is of

right entitled to be paid in full out of

the moneys in the hands of the as

signee. For anything to the contrary

appearing, the moneys so received by

the insolvent may have been used by

him in paying his debts, or in some

other manner been wholly dissipated

prior to the assignment.

The petitioner is not entitled to such

a preference for

First. The relation existing be

tween it and the insolvent was that of

debtor and creditor. It appears from

the contract between the parties that

it was not by either party intended

that the identical money collected

should be remitted to the petitioner,

or that it should by the insolvent be

kept separate and distinct from the

 

funds used by him in his genera] bank

ing business; on the contrary, it does

appear that it was the intention of

each party that the moneys collected

should become a part of the common

banking fund and money of the in

solvent, to be held and used by him in

the same manner as the moneys de

posited with him by general deposit

ors. The language of the contract is:

“All that we expect you to do is to re

ceipt the passbook for the collection

and enter the amount collected on the

duplicate collection sheets, one of

which you will retain and the other

you will mail to this otfice once a

month with draft to cover the collec

tions, less your one per cent commis

sions.” The construction. of the con

tract is that the bank should upon or

near the last day of the month remit

to the petitioner the amount due it for

all collections made during the month;

or, if the remittance should not be

made until after such last day, but in

the early days of the next month, then

that such remittance should cover all

collections made for the preceding

month; that the bank should remit,

not the identical money by it received

or any moneys by it substituted there

for, but by its draft, and that inter

mediate such collection and remittance

the bank should hold and treat the

moneys so collected as an ordinary de

posit made by the petitioner. That

would be according to the usual course

of collection and banking business in

like matters. Commercial Bank of

Penn. v. Armstrong, 148 U. S., 50 (58);

Henry 1'. Martin, 60 N. W., 269 (Wis);

\Vestf-all v. Mullen, 59 N. VV., 633

(Minn).

Second. Admitting that the rela

tion of ceslui que trust and trustee

did exist between the parties, the peti

tioner is not entitled 11 the relief de

manded. The principle i not ques

tioned that whenever a trust fund has

been wrongfully converted into an
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other species of property, if its identity

can be traced, it will be held in its new

form liable to the rights of the orig

inal owner or ccstui quc trust, and that

such right ceases only when the means

of ascertainment fail. The touchstone

of the right of the owner of the trust

property to be indemnified from any

property or fund which represents the

original property or fund is the tracing

of the original property or trust fund

into the property or fund out of which

the indemnity is demanded; the identi

flcation not appearing the right does

not exist.

t~1tory's Eq. Jur. (6th Ed.), Secs. 1257

1259.

Perry on Trusts, Sec. 636.

Cook v. Tullis, 18 \Vall.. 332.

Union Nat’l Bank v. Catz, 27 .\'. E.

(lll.), 907.

A general assignment for the benefit

of creditors does not pass a trust es

tate. In such cases it requires special

words to vest the estate in the as

signec. If the assignor has converted

the trust estate into other property the

cestui quc trust may follow it into the

hands of the assignee so far as he can

identify the particular property ob

tained by breach of the trust; but if

the trust property has become so amal

gamated with the general mass of the

bank:-upt‘s estate that it cannot be

traced or identified, the cesrui quc

trust must prove his claim. Perry on

Trusts, Sec 245; Hill on Trustees,

Neely v. Rood, 19 N. W., 920 (Mich.).

In the case at bar, if the relation

of ccslui quc trust and trustee ever

existed‘, the trust moneys have become

so mixed and mingled with other

moneys of the trustee that it is impos

sible to trace or identify any of them

as forming a part of the funds re

ceived by the assignee. and by reason

of such mingling the petitioncr is not

entitled to the relief demanded.

In Little v. Chadwick, 151 Mass,

110 ('28 N. E., 1005), the Court say:

“The (‘ourt will go as far as it can in

thus tracing and following trust

money; but when, as a matter of fact,

it cannot be traced, the equitable right

of the cestui quc trust to follow it

fails. Under such circumstances if the

trustee has become bankrupt, the

Vourt cannot say that the money is to

be found somewhere in the general

estate of the trustee that still remains.

He may have lost it with property of

his own, and in such case the cestul

quc trust can only come in and share

with the general creditors.”

. There is nothing to the contrary in

Bank v. Insurance Co., 104 U. B., 54, 66,

71, or in the Matter of Hallet’s Estate,

18 Oh. Div., 696, 708.

See, also, Ferris v. Van Hooten, 73

N. Y., 113; Gavin v. Gleason, 113 N. Y.,

256; Atkins v. Rochester Ptg. Co., 114

N. Y., 168; Appeal Hopkins, 9 Atl.

Rep. \Pa.), 867 ; Engler v. Otfert, 16 Atl.

Rep. (Md.), 497; Union Nat’! Bank v.

(Jatz, 27 N. E. Rep. (Ill.), 907; Sherwood

v. Millford State Bank, 53 N. VV. Rep.

(Mic-h.), 928; Anheuser-Busch Brewing

()0. v. Clayton, 6 U. B. C. C. A., 108;

Nonotuck Silk Co. v. Flanders, 58 N.

W. Rep. (Wis.), 283; Bank of Com

merce \'. Russell, 2 Dillon’s C. C. Rs.'.

215.

The failure of the bank to remit was

a breach of duty on its part, but it does

not follow that other moneys subse

quently received by the bank, and

which may have come into the hands of

the assignee, became impressed with a

trust or charge which would give the

petitioner a preference on distribution

of the funds received by the assignee.

A trust creditor is not entitled to

preference over general creditors mere

ly on the ground of the nature of the

claim. Freiburg v. Stoddart, 28 Atl.

Rep., 1111 (Pa.); Gavin v. Gleason, 105

N. Y., 256; North Dakota Elevator Co.

v. Clark, 53 N. W. Rep., 175 (N. D).

The case of Westfall v. Mullen, de~

terniined by the Supreme Court of this

\
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State. and cited above, -is decisive of

the matter at bar. The language of

the late Chief Justice in that case is

equally applicable to this, that “to

allow such claims to be paid in full out

of the assets when all claims cannot

be paid in full, would give a preference

to such claims. There is nothing in

the insolvency law justifying it.”

‘In this case it might further be said

that there is no principle of common

law or of equity justifying the grant

ing of the relief demanded by the peti

tioner. “

Joseph Lessor v. C. I1. Colyor st sl.

(Dlstrlct Court. Traverse County.)

IIIIIII»—I'.I.‘LY.

The authority of a. Referee appointed to

try and determine s. cause ceases on the

film of his report, except for the purposeof

sett ing a case or bill of exceptions. He

cannot orkr a stay of proceedings.

Gsonos R. Surrn for plalutifl‘. C. H. COLYII for

defendants.

By stipulation this cause was tried

before George Ketcham, Esq., ap

pointed referee to try and determine.

He found for the defendants, and on

June Sth, 1895, his report was filed in

the ottice of the Clerk. Thereafter,

and on the 3d day of July, 1995, on the

ex parte application of plaintiff, the

referee made and flied an order stay

ing all proceedings in the action for

sixty days. The defendants thereupon

moved the Court that said order be

vacated and set aside.

BROWN, J.: Upon the filing of his

report the authority of a Referee

ceases; except for the purpose of set

tling a case or bill of exceptions he has

no further jurisdiction in the action or

over the parties, and cannot order a

stay of proceedings. If a stay is de

sired. and is not stipulated to, applica

tion for it should be made to the Court.

The order in question is also in viola

tion of Sec. 87, Chap. 66, G. S. 1878,

which provides that an order staying
 

‘°—For u full discussion ofthe law governing

211:1 following of trust funds, vide Vol. II, M.

. 27.

 
proceedings for a longer period than

' twenty days shall not be granted ex

parts.

The order of the Court is, that the

said order by said Referee staying pro

ceedings in said cause be and it is here

by in all things vacated and set aside.

Burt Rogers v. Charles Amos.

(District Court, Olmsted County.)

JUITIOI PBAC1'IO3—OP2IIIG DBIlUIa!'—

‘UIKIIITOBIOUB DZPBIBI.

Where judgment has been entered in jus

tice Court on delault, defendant must show

that he has a meritorious defense in order

to have the default set aside in the District

Court.

Practice on appeal from Justice Court is

construed strictly.

Bnsnronn & Lsscu for plsintifl. H. A. Ecuuonnr

for defendant

Plaintiff sued on an order in writing

from F to him upon defendant for

$34.75, uhich defendant refused to pay.

On the return day, Feb. S, 1895, defend

ant failed to appear within the hour

allowed by law, but on Feb. 4 wrote to

plainti1f’s attorneys that he was con

fined to bed and asked for an adjourn

ment to Feb. 22. Plaintifl’, however,

took judgment on default on Feb. 8.

Defendant arrived in Court about an

hour and a, half after the hour stated

in the summons, owing to bad roads.

Plaintifl’ refused to allow him to inter

pose an answer, and he appealed on

questions of law and fact, and moved

the District Court for leave to file an

answer alleging presentation and ac

ceptance of said order on Sunday, and

that prior to the execution of said

order another order upon him had

been made and delivered by F to a

fourth party. No atfldavit of merits

accompanied the motion. The sum

mons was not returned to the District

Court. The surety on the bond did not

sign the justification, and the Justice's

certificate to the return was irregular

ly defective and crude.

GOULD, J. Whether the order in

question was accepted and delivered

on Sunday, the only defense offered in

the proposed answer, is not decided.
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lt is suggested, however, that he who

seeks to repudiate his promise, because

made on Sunday, and benefit by his

own wrong. is not in the best position

to invoke the equitable discretion of

this Court. Aside from the character of

the proposed answer, defendant has

not come within the rule for setting

aside defaults with leave to answer

after judgment

The moving aflldavit does not excuse

the default, and contains no aflidavit

of merits as required by Rules 18,_19

and 20 of this Court.' While no part

of the issues, the record does not

clearly show that this action is prop

erly in this Court. The practice on ap

peal from Justice Courts has been

construed strictly. The Justice “shall

allow the appeal” and enter the fact of

such allowance on the docket. The

return should be made within twenty

days after the appeal is taken. 1894

Gen. Stats, Secs. 5069-70. The sum

mons is not returned, and the papers

sent up are scarcely such an authenti

cated transcript and return as the law

contemplates shall give this Court

jurisdiction.

These defects might have been on

motion corrected, but the record must

be considered as it exists.

The motion for leave to file an an

swer herein is denied.

Menzell Brothers v. Charles J. Perch.

(District Court. Big Stone County.)

IUIIXOI PILOTICI —PLIADIIG —A.IIID

IIII.

An answer containing only a general de

nial in an action in Justice Court for goods

sold and delivered, can be amended at the

trial on motion only, and the granting or

overruling of such motion rests entirely in

the discretion of the justice.

F. 1.. Curr for plaintiff. E. M. Holman, for de

feudnnt.

This nction was commenced in Jus

tice Court on the 15th day of February,

1895. The summons was returnable

March 7th, 1895, at 10 o’cl0ck A. M.

At that time the parties appeared.

Plaintifl’ filed a written complaint alleg

 

 

lug the sale to_the defendant of goods,

wares and merchandise of the value

of $50.69. The defendant answered by

a general denial. The case was then

adjourned to March 14th, 1895. Three

other adjournments were had, and

tlnally the case came to trial on the

12th of April, 1895. At this time the

defendant offered and requested leave

to file an amended answer setting up

that the goods, wares and merchandise

sued for were sold by weights and

measures, which weights and measures

had not theretofore been tested and

sealed by the County Treasurer of the

County, as required by law. The Jns

tice refused the amendment, rendered

judgment for -the plaintifl, and the de

fendant appealed to the District Court

on questions of law alone. He urged

in the District Court that ‘he had the

absolute right to amend his answer in

the manner indicated, but the Court

held that the matter rested in the dis

cretion of the Justice, and that the

Justice did not err by refusing the

amendment. The judgment appealed

from was therefore affirmed.

BROWN, J.

The Nntlonel Bunk of Wellpeton v. The Plrst Nsllonnl

Bank of Breckenridge und George Cook.

(Dlstrlct Court. Wllkln County.)

IOIIII.‘ILD—UIIILIOIAILI IILIGTIOI’

OI.

Where one is entilled to select a home

stead from a tract of land he cannot make

such selection arbitrarily in such a manner

as to destroy the value of the remaining

portion of such tract, ifs homestead of

equal value to that selected can be made

that will leave the value or the remainder

of such tract unimpaired.

W. B. Puncsu. and Cmintns E. Won? for plnintifl.

L. B. Bvsunsu. and Bzun G. VALENTINE for de

fendants

This cause is now before the Court

on the plaintifi’s motion for an order

directing that the selection made by

the defendant Cook of his homestead

be vacated and set aside, and directing

the said Cook to make a new selection

of such homestead.

The action is brought to foreclose

a mortgage executed by the defendant
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George Cook on the W. -} of the S. E.

1, and the E. .} of the S. W. } of Sec

tion 30, Township 131. Range 46, con

taining 160 acres. The said mortgage

was signed and executed by the de

fendant George Cook alone. At the

time of its execution he was a married

man, having a wife then living. and re

sided with her upon the said land as

his homestead. The mortgage as to

that part of the land which is exempt

as a homestead being void, the Court,

following Coles v. Yorkes, 36 Minn.,

388, directed that the said defendant

Cook select out of the said one hundred

and sixty acres that portion which he

desired to hold as his homestead, and

ordered judgment of foreclosure as to

the remainder of said land. Pursuant

to said judgment, the said Cook made

a selection substantially as shown by

the folowing diagram:
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It appears from the moving papers

before me that there are no features

of the land in question requiring or

rendering necessary or advisable the

selection of a homestead in the man

ner in which‘ the defendant has at

tempted to select it. The tract of land

in question is level prairie, all substan

tially similar in character, and the

larger portion of it is under cultiva

tion. The particular selection, if per

mitted to remain, would render prac

tcally valueless all that remained out

side of the homestead. The selection

is regarded as unreasonable and unfair

and a. deliberate attempt to deprive the

plaintiff of its just rights under its

mortgage; and the order of the Court

is that the same be and it is hereby in

all things set aside.

And it is further ordered that the

said defendant Cook,'within five days

from notice of this order, make a. new

selection of his homestead in the same

manner as indicated and directed by

the judgment herein; and, if he shall

fail to do so, then the Sheriff of said

County will make such selection in the

manner indicated and directed by the

said judgment.

Plaintitf to have ten dollar costs of

this motion.

Dated July 26th, 1895.

BROWN, J.

Anthony Kelly. at nl, v. The City of fllnnespolls, et ll.

(Dlstrlct Court, Hsnnepln County. 66|o7.)

IUIIUIIAL OOIIOBLI-'IOIl—IOID DB8!‘

IJIITA'-l‘lOI—IIIIlI'G IUID—I.IDIIl'

IDIIII OI SPIOIAL IOLIDI.

In computing the bonded indebtedness of

a city for the purpose of ascertaining if the

bond debt limit of five per cent of the as

sessed valuation has been reached, the

moneys and bonds in the sinking fund of

such city applicable to the payment of its

bonded indebtedness should be deducted

therefrom.

Certificates of indebtedness of a special

board or commission of a city for which

the city is not itselfliable are no part oi

the city's indebtedness within the meaning

of the law definin indebtedness for the

purpose of debt limitation.

Jenn B. Arwsrnn and P. M. Bsncocx, for plain

tifls. Dsvm F. Smrson and M. B. Koon, for de

fendsnts.

theThis action was brought by

plaintitfs, as taxpayers of the City of

Minneapolis, against the city and its

officials, to restrain and enjoin them

from negotiating to the sinking fund

commissioners of the city. or any one

else, the $200,000 of city bonds, desig

nated as reservoir bonds, which have

already been issued by the city, but

now remain in its possession.

This hearing arises on an order to

show cause why a temporary injunc

tion or restraining order should not be

made, restraining the negotiation of

the bonds during the pendancy of this
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action. The plaintiffs claim that the

defendants should be restrained on

the ground that the issue of the bonds

was unwarranted; that the city has

already reached the limit of its indebt

edness, exclusive of this bond issue,

as provided by section 2 of chapter 201.

of the session laws of 1893, which pro

vides “that no city in this state shall

at any time be authorized to issue

bonds or to incur any debt or liability

of any kind, for any purpose, in excess

of 5 per centum of the assessed valua

tion of the taxable property of such

city, according to the last preceding

assessment,” and that the bonds are

invalid.

By the Court:

As to the facts in the case, there is

but little, if any, difference in the

claims of the respective parties. It is

conceded that the bonded indebted

ness of the city, exclusive of the bonds

of the city in the sinking fund,

amounts to $6,760,000; that at the

time of the commencement of this ac

tion, and at the time of the attempted

negotiation of the bonds in question,

there was in cash, in addition to the

$705,000 of the city bonds in the sink

ing fund, the sum of $485,932, which

makes the total bonded indebtedness

of the city, less cash in the sinking

fund, -$6,274,068, provided it is held

that the bonds and cash in the sinking

fund should be deducted from the ag

gregate of the other bond indebted

ness. It is also conceded that there

are outstanding park board certifi

cates to the amount of $747,848. It is

also conceded that the assessed valua

tion of the taxable property of the

city, as equalized by the state board

of equalization, and on which the tax

of 1894 was levied, amounts to $134,

478,572, and that 5 per centum of that

is $6,723,928, which would constitute

the limit of the city indebtedness, as

claimed by the plaintiffs. The defend

ants claim that the 5 per cent limit

should be based on the assessment as

made and equalized by the city au

thorities, which gave a greater valua

tion than that on which the tax is lev

ied. We are of the opinion that the

limit of indebtedness should be based

upon the valuation as equalized by the

state board, and on which the tax was

extended.

As to the park board certificates,

we are of the opinion that they are no

part of the city’s indebtedness within

the meaning of the law defining in

debtedness for the purpose of debt

limitation. These certificates were is

sued under section 2 of the park board

act, found on page 205 of the city char

ter. The act specifically provides

against creating any liability against

the city. It simply provide that cer

tain assessments and collections on

property benefited by the construction

of parks should be made by the city

authorities, and when collected paid

to the certificate holders. The city is

only liable as a trustee, to perform the

duties required of it by the law, and

in no sense liable as a city for the pay

ment of the same. The city cannot be

sued to recover the amount of the cer

tificates, neither can a general tax be

levied for the payment of the same.

We are of the opinion that the

moneys and bonds in the sinking fund

should be deducted from the amount

of the bonded indebtedness, which

would 'lea.ve the actual indebtedness

of the city to which the limit act ap

plies, at $6,274,068.

Prior to the general act of 1893, lim

iting the indebtedness to 5 per cent of

the assessed valuation of the taxable

property in the city, there was a pro

vision of the city charter also limiting

the indebtedness of the city to 5 per

cent of the aggregate value of its tax

able property, and defining the man

ner in which the indebtedness should

be ascertained. lit provided: “That

in estimating the whole amount of the
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principal of all bonds actually issued

by said city at the time, together with

the proposed issue, there shall be de

ducted the total amount of funds and

securities in the sinking fund provided

for in this charter, for the payment of

the bonds of said city and the bonds

issued and proposed to be issued, less

the amount of such sinking fund, shall

not exceed 5 per centum of the aggre

gate value of the taxable property of

said city as aforesaid.” This provis

ion was not repealed by the general

law of 1893 fixing the debt limit.

¥Vhatever views we might take of

the law were it not for this charter

provision, it is unnecessary to state.

The charter provision requires the

moneys and securities in the sinking

fund to be deducted from the aggre

gate indebtedncss, and seems to us to

be decisive of the question in this case.

Applying the definition as provided

for in the charter to this case-1 the in

debtedness of the city is $6.‘.-74,068.

It is claimed by the plaintiffs that the

city owes the court house and city hall

commission $206,567, which should be

added to the city’s indebtedness. lt is

not necessary for us with the view we

take of this case to pass upon that

question, and we decline to do so.

There is a difference between the in

debtedness of the city and the amount

of its debt limit of $449,860. After

deducting the $206,568 claimed to be

due from to the city to the county in

the construction of the city hall and

the 8200.000 reservoir bonds in ques

tion, thcre would be a surplus of $43,

293 over and above the debt limit.

For the reasons herein set forth the

order to show cause is dischal-getl, and

motion for a restraining order during

the pendency of the action denied.

-Seagrave Smith,

_Chas. M. Pond,

—Rohert D. Russell,

—Robert Jamison,

—Henry C. Belden.

Judges.

Clsrs 5. Bsdgley v. J. Rhelnborger. st sl.

(District Court. Wlnons County.)

LITLOIIII"I'—IXIIPIIOI —IIIIDIIII

—EILIUII OI DLKLGII.

A sewing machine used by one in his bu

siness is CXt'm t, and a mere intention on

the part of t e owner thereof to remove

from the state does not destroy the exemp

tion. 'A resident of the state remains such

until he has actually lcfi the state with the

intention of abandoning his residence

therein.

Where exempt pro rty has been attach

ed in good faith, wit out malice or oppres

sion, the measure of damages is the value

of the use of the property during its deten

tion, and its dc 'ution, if any; where

there is no proof of this value and depreci

ation, the measure of damages is the inter

est ou the value of the property while de

tained.

M. B. Wlsssmfor plnintifl‘. TAWIIY & Rssnsnn,

for defendant.

The plaintiff in this action, a mar

ried woman, was the owner of a sew

ing machine which was used by her

in her business of dress making. She

and her husband were residents of Wi

nona, Minnesota, and on the 18th day

of June, 1889, the_v had given up their

house, had packed their household

goods, including said sewing machine.

with the intention_of leaving this State

and of becoming citizens of the State

of Iowa. While said goods were be

ing conveyed from the home formerly

occupied by said plaintiff and her hus

band to the railroad station to he

thence removed from the State said

sewing machine was seized under a

writ of attachment issued _in an ac

tion in the Municipal Court of the

City of \Vinona, wherein the defend

ants, Rheinberger Brothers, herein

were plaintiffs and this plaintifl?’s hus

band was defendant. This action was

commenced on July l0th, 1839. to re

cover back said machine, together

with damages for its retention. There

after, on the 13th day of July, 1889,

said plaintiff herein did leave this

State to go to said State of Iowa, and

ever since has and still does reside

therein. It further appeared that in

making such attachment the said dc

fendants all acted in good faith, be

lieving that said machine was not ex
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empt. The value of the machine was

proven to be $35.00. The Court found

that the plaintifi was, at the time of

the seizure of the machine, an actual

resident of the State of Minnesota.

START, J.: Where exempt prop

erty is seized under a writ of attach

ment on execution no demand is neces

sary before bringing suit. Murphy v.

Sherman, 25 Minn., 196.

2. In an action of repievin where

the defendant acted in good faith

without malice or oppression the meas

ure of damages is the value of the use

of the property during its detention,

and the depreciation in its value if

any; where there is no proof of this

value and depreciation (as in the case

at bar) the measure of damages

is the interest on the value of

the property while detained. At

torneys’ "fees and expenses of

suit, except as they are covered by

costs and disbursements, cannot be re

covered. Berthold v. Fox, 13 Minn.,

501; Sherman v. Clark, 24 Minu., 37;

Ferguson v. Hogan, 25 Minn., 135.

3. Exemption laws are based upon

considerations of humanity and an en

lightened public policy, and “must he

liberally construed in favor of the

right of exemption.” The rule in this

State was at one time otherwise, but

it is now settled as here stated. Berg

v. Baldwin, 31 Minn., 541.

The proviso to our exemption laws

which seeks to restrict their benefi.

cent operation to actual residents of

the State must not by construction be

extended beyond its strict letter. To

sustain the contention of the defend

ants, the words “actual resident“ in

the proviso must be held to mean “one

who does not intend to leave the

State,” or “one who has started to go

out of the State, although still within

it.” (See McClean’s Statutes of Iowa,

Sec. 3076.)

Such a construction would be extra

judicial legislation and lead to absurd

 

 

results in many cases. To illustrate,

a resident and voter of the State

starts to leave it, but changes his

inind before reaching the state line.

What would be his status? Would he

be a non-resident? Would he be

obliged to live in the State for four

months thereafter before he could

vote? if so, he would be an alien

upon his “native heath” without

wrong doing on his part, or ever leav

ing it. It seems clear that the defend

ants have not brought their defense

within the proviso. The burden is on

them to do so before they can ask the

Court to deprive a working woman of

her sewing machine because she in

tended to go out of the State to reside.

Merchants Nntionnl Bank of Helene v. West Duluth

Light end Water Company.

(Dlstrlcl Court. Rlmsey County, 56846.)

OPIIIIO J'UDOHIIT—DIIOIITIOII.

Where depositions are taken upon due

notice‘, in accordance with the provisions of

the statute. and no appearance is made by

the ndvcrsc party and no cr0ss-exnmins

tion had, the right to cross-examine is

waived and lost.

Where it appears upon the face of the

moving papers in an application to open a

judgment that no defense can be made by

the defendant if the judgment were opened,

the application will be denied. The mere

general statement that defendant has a

good defense is overcome by the particular

acts set up in the moving papers showing

that he has not.

Nsnemc, Pirznlrnicx & McDluuo1-'r,fr\r plaintiff.

DAVID, Kunnooo & Ssvlnscs for defendant.

This action was on a promissory

note executed by the defendant and

endorsed to plaintiff. Plaintiff gave

due notice that he would take the de

positions of certain parties without

the State. At the taking of these

depositions no appearance was made

by defendant and no cross-examina

tiou of the witnesses was had. The

cause was thereafter duly placed upon

the calendar for trial. At the trial no

appearance was made by defendant.

Findings were made in plaintii‘i’s

favor, and on June 7, 1895, judgment

was entered thereon on due notice.

Thereafter, and on the 26th of June,
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1895, an order was obtained that the

plaintifi show cause why the said

judgment should not be vacated, and

why the defendant should not be per

mitted to cross-examine the witnesses

whose testimony had theretofore been

taken by deposition.

From the moving aflidavits it ap

peared that the reason why no appear

ance had been made by defendant at

the taking of said depositions and at

the trial, was the misunderstanding

between the attorneys of the defendant

who had appeared and answered in

the case, and of the receiver of the de

fendant, who was the proper party to

defend, as to whether any defense was

to be made to said action and as to

which of them was to attend to the

same. Order to show cause dis

charged.

BRILL, J.: It appears from the

affidavits of Mr. Richardson and Mr.

Kellogg that it will be futile to vacate

the judgment unless the taking of the

depositions on file is opened and de

fendant given the privilege of cross

examining the witnesses whose testi

mony is contained in said depositions.

The depositions were taken upon due

notice, in accordance with the pro

visions of the statute. The time of

taking the depositions was fixed by

written stipulation signed by the at

torneys of both parties. The depo

sitions were returned and filed two

weeks or more before the trial, and

they were examined by defendant's at

torneys soon after their return. The

failure to cross-examine the witnesses

is not charged to any fault of plaintifl’.

The right of defendant to cross-exam

ine the witnesses upon the depositions

is gone.

The Court has not now power to

make any order afiecting the deposi

tions, and if it had it would not under

the circumstances, be warranted in

doing it.

The afiidavit of merits technically

satisfies this rule, but in view of the

fact that the depositions on file con

tain the evidence upon which plaintiff

relies, and the nature of the evidence

is such that defendant’s attorneys have

declared in their afiidavits that they

cannot make an efiectual defense with

out cross-examination of the witnesses,

the simple statement in the moving

aflidavits that defendant has a good

defense on the merits is hardly sufli

cient to satisfy the demands of the

situation, especially as the answer

consists of a general denial only.

The very general statements of the

afiidavits regarding diligence do not

satisfy me that due diligence was used

in making the application after the

judgment was entered. The situation

at that time called for very prompt

action. Without going into detail

into the matter of the mistake or in

advertence of counsel before the trial,

I think the showing is not sufiicientto

warrant me in opening the judgment.

The aflidavits in rebuttal are not with

in the leave granted and are not con

sidered.

Kolff Sllversteln v. A. B. Johnson at nl.

(District Oonrt. Ramsey County, 60738.)

ILILDXIG — DIIILIL OI’ IIIOIILIIOI

AID IIIJII.

An allegation in an answer of a former

suit pending and of settlement thereof by

payment must be denied positively. A de

nial on information and belief is bad on

dcmnrrer.

Sclloolnulln, FLIIIKO & HINTIIIIXITII for

plnlntlfll M. Hana for defendants.

KELLY, J.: This answer pleads a

former suit on the same cause of action

in the Municipal Court, and full settle

ment thereof, and satisfaction by pay

ment to plaintifi’s attorneys in that

suit of the sum demanded. The reply

fails to deny this allegation except by

denying on information and belief,

which is as bad, and says, “in case

the defendants did pay“ said sum to

said attorneys, said defendants after

ward repudiated the same, and notified
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the attorneys not to pay this sum to

plaintifi. The difficulty with this is

that it does not deny that the settle

ment pleaded was made and con

summated by payment. After that

neither party could, without consent

at least, of the other, reopen the mat

ter. Any notice of the defendants,

therefore, was wholly inefiectual.

REVIEWS.

Judlclnl Wrlts and Process In Clvll and Crlmlnnl

Cues. by Wllllnm R. Aldsrson. 0| the New York

Bnr.»<Blker. Vollfhll Q Co., New York. is”;

$6.00 Nat.

This work is in many respects a

model of what a text book written for

use by practicing lawyers should be.

The subject of the book is new, and is

one which does not admit of literary

amplification, and the author has

wisely confined himself to a statement

of the law, frequently in the language

of the Courts, and a citation of all

authorities on each particular proposi

tion. The value of the work, there

fore, as of all text books, if they have

any value, lies in its being a reliable

guide to the authorities. For this pur

pose a clear and natural arrangement

and development of the subject is es

sential. The author covers the entire

subject expressed in the title of the

work. He gives the practitioner full

information as to, and all the author

ities upon, the etfect of errors and de

fects in process, and how they may be

remedied; what may and may not be

done in the service and execution of

  

writs; the property subject to and the

persons privileged from the service of

process, and the manner and sufll

ciency of service, together with a dis

cussion of the duties, powers and lin

bilities of ofllcers in the service of

writs, and the return of service thereof.

The chapters on what has been

termed the “ceremonial dress’? of writs,

i. e., the style, direction. teste, seal and

signature, are very interesting.illus~

trating, as they do, the growth of our

Courts away from the technical prece

dents of the old antecode regime.

The disputed question of service of

process upon a foreign corporation by

serving upon an ofllcer thereof who is

temporarily, and not on the corpora

tion‘s business, within the jurisdiction

of the Court from which the process

issues, is also ably discussed, Mr. Al

derson inclining to the view that such

service is not valid. As he tersely

states his position, “the presence of a

corporation is in the State where it

was created and in any other State

where it transacts business,” and it

“cannot be considered present in a

State where it was neither incorpo

rated nor does business.”

The discussion of criminal process is

much more brief than that of civil

process, but much said of the latter is

applicable to the former, as our author

observes, the diiference between the

two is in the rigidness which is de

manded by the law in criminal process.

which ls of greater seriousness and

consequence than civil writs.

  





 

HON. F. M. CROSBY,
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OUR NEXT ISSUE.

It being deemed desirable, and also

the expres wish of many of our patrons

that we publish in full the proceedings

of the Minnesota State Bar Associa

tion, the next number, almost entirely,

will be devoted to this end. As the

meetings of the Association promise

to be of interest and value in the fu

ture, we shall endeavor to give our

patrons full accounts of them, and

also the addresses delivered when of

such value as those published in the

next number.

There will, therefore, be issued this

month, nearly simultaneously, two’

numbers of The Journal, which will en

able us to change the date of issue to

the last of each month, an improve

ment long desired. The Journal here

after will promptly be issued on the

above date.

 

WE would call especial attention

to the new special rule of the

Eleventh District relating to the cus

tody of exhibits published in this num

ber of The Journal. This rule should

be incorporated in the general district

court rules. The exhibits oflered form

a part of the record, and ought to be

left in the care of the reporter whose

duty it is to prepare a copy of the

record if one is desired. To be care

less in the care of exhibits seems to

have been a portion of every lawyer’s

education—and a portion always thor

oughly learned. Almost invariably,

in the preparation of the record of a

case in which many exhibits have
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been offered, a great amount of trouble

and annoyance is caused by this care

lessness which would be avoided by

the adoption of this rule.

HE case of O'Connor v. Allen, re

lating to the aflidavit to be filed

by legal newspapers, published in this

number of The Journal, is, in our

opinion, one of unusual interest.

These affidavits in most cases are

drawn by the publisher without legal

advice, and therefore, in most cases are

imperfect in one or more particulars,

and we doubt if one per cent of the at

torneys examine the aflidavit filed by

the newspaper in which they publish

their notices. If the first decision

arrived at on the motion by Judge

Jamison were finally held tobecorrect,

1'. e., that the statute in requiring cer

tain facts to appear in the afidavit is

mandatory and must be strictly fol

lowed, and if not strictly followed that

the paper is not a proper newspaper in

which to publish legal notices, the re

sult, as remarked by Judge Smith,

would unsettle titles, promote litiga

tion, in some cases disturb matri

monial relations, and in a general way

operate disastrously to private rights

and to public good throughout the

State. We are of the opinion, how

ever, that the conclusion finally ar

rived at by the Court of the Fourth

District is correct and would be sus

tained if appealed from. In rendering

its decisions our Supreme Court very

properly considers the efiect which

they are apt to have upon the general

welfare of the people, and in this case

pre-eminently this consideration

should and doubtless would have great

weight in favor of aflirmance.

THE PORTRAIT.

ON. FRANCIS MARION CROS

BY, the subject of The Journal’s

portrait for this month, was born in

Wilmington, Vermont, Nov. 13, 1830.

His ancestors were participants in our

country’s struggle for freedom, enti

tling him to a membership in the so

ciety of Sons of the Revolution, of

which privilege he has availed him

self.

He attended the high school of his

native town and finished his education

at Caesar Seminary at Swanzey, N. H.

After graduating he entered the law

offlce of Hon. 0. L. Shafter (afterward

Chief Justice of the Supreme Court of

California), and was admitted to the

bar at Bennington, Vt., in‘ 1855. Re

turning to Wilmington, he commenced

the practice of law with Stephen P.

Flagg, and there remained until the

spring of 1858, when he removed to

Hastings, Minn. During the time of

his practice of law at Wilmington he

represented that town in the Vermont

legislature in the sessions of 1855 and

1856.

In the July following his arrival in

Minnesota he became a member of the

law firm of Smith, Smith & Crosby.

In 1860 and 1861 he served as Judge of

the Probate Court of Dakota County,

and in 1862 became a member of the

law firm of Clagett & Crosby, contin

uing the practice of law in that firm

until elected Judge of the District

Court and entering upon the duties of

that ofllce January 1st, 1872. During

that time Judge Crosby was for three

years—1862, 1867 and 1868—City At

torney. From 1866 to 1872 he was on

or connected with the School Board of

the city, and has always taken a lively

interest in educational matters and

kindred subjects. Since his first elec

tion as Judge of the District Court he

has served continually on the bench of

the First Judicial District, having been

elected three times—in 1878, 1884 and

1890—without opposition.

His present term of oflice expires

January 1st, 1897, which, if completed,

will make a quarter of a century of un

interrupted service on the bench. The
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Judge is a conservative Republican in

politics, but his personal popularity

has induced his resident county, al

though a Democratic stronghold, to al

ways rally to his support when he has

been a candidate.

As a Judge he has ever been consid

ered honest and competent by the peo

ple, and just and able by the profes

sion.

PERSONAL.

J. P. Gunn., of Eau Claire, Wis., will

locate at Chatfield, Minn.

Ex-Congressman O. M. Hall has gone

back to the practice 01' law at his home

in Bed Wing.

Giddings & Pratt is the title of a

new firm at Anoka. The members are

A. E. Giddings and A. F. Pratt.

 

Neff & Hartley is the name of a new

law firm with otfices in the First Na

tional Bank Building, Duluth.

 

Hodgson & Schaller, of Hastings,

Minn., have opened a St. Paul ofiice in

the New York Life Insurance Build

mg.

Pfau & Young, of Mankato, have dis

solved partnership. Mr. Young will

continue business at the otfices for

merly occupied by the firm.

 

Haden L. Cole, Esq., of the firm of

Stevens, O’Brien, Cole & Albrecht, has

gone to Europe with his family, and

will be gone several months.

The partnership of M. B. Webber

and Edward Lees, both of Winona,

under the firm name of Webber &

Lees, is announced. Their ofllces will

be located in the Schlitz Block.

Hunt & Prendergast is the name of

a new firm for the practice of law, with

ofices in the New York Life Building,

St. Paul. Mr. Hunt was formerly with

C. D. & T. D. O’Brien, of this city.

Horace E. Bigelow, of the St. Paul

bar, was married to Miss Upham on

Tuesday, Sept. 24.

 

J. L. Washburn, Judge C. L. Lewis

and L. E. Judson, Jr., have formed a

new law firm as \Vnshburn, Lewis 8:.

Judson, in Duluth, Minn.

 

Mr. M. V. Seymour, a prominent

member of the St. Paul bar, and a

member of the firm of Stringer & Sey

mour, was on Sept. 17th married to

Miss Lenore Horn, daughter of H. J.

Horn, also of the St. Paul bar.

 

The firm of Smith, McMahon &

Mitchell,of Duluth, Minn.,has been dis

solved, Oscar Mitchell retiring. The

latter is now a member of the firm of

Schmidt, Reynolds & Mitchell, in the

Torrey Building. Smith and McMahon

will continue in partnership.

 

R. I‘. Brower, of St. Cloud, was

elected Vice Chancellor of the Knights

of Pythias of Minnesota at the recent

annual meeting.

 

The law firm of Taylor, Calhoun &

Rhodes, of St. Cloud and Little Falls,

has dissolved partnership. The firm

is composed of M. D. Taylor and D. T.

Calhoun, of St. Cloud, and J. H.

Rhodes of Little Falls. Each will en

gage in business for himself.

 

Messrs. George H. Fletcher and Ben

jamin Taylor, of Minneapolis, have

opened an otfice in Mankato. Mr.

Fletcher will, however, continue his

connection with the old firm of Fletch

er, Cairne & Rockwood. Mr. Taylor

will be the resident member.

 

On the 11th of August, before Judge

Gould, sitting in special term at

Rochester, Minn., the bar, as a body.

moved the Court that resolutions

framed by a committee in memory of

and as a tribute to the late H. C.

Butler, Ex-Judge of Probate of Olm

sted County, be spread upon the rec

ords of the Court. It was so ordered.
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RECENT DEATHS.

Judge Robert Desty, author of

“Desty’s Federal Practice,” died Sept.

27 at St. Mary’s Hospital, Rochester,

N. Y., aged 68 years. Judge Desty was

the son of an exiled French nobleman

named Doestemauxville, who was

forced to leave France at the time of

the revolution. Judge Desty served in

the Mexican war and was an original

forty-nincr. He was a Supreme Court

Justice in California. At the time of

his death he was preparing a work on

“Contracts.”

 

We regret to announce the death of

S. W. Ferber, of Northfield, on Sept.

19, aged 76. Mr. Furber came to Min

nesota in 1856, locating in Washington

County. He represented that county

in the Legislature, coming to North

fleld in 1883. He was recently ap

pointed Municipal Judge by the Gov

ernor, and was held in the highest es

teem by the entire community.

J. C. Cooper has been appointed to

fill the vacancy.

Attorneys in Minnesota may be in

terested in knowing the States which

have abolished grace.

  

  

State Act Passed r=ii§'¢°§i:m

California .... ..March 21, 1872 .... ..lan. 1, 1878

C0nnect.icut...April 2, 1895......... ..]'nly 1, 1895

Idaho ................................. .. ...]une 1, 1887

Illinois . . . . . . ..]une 4|, 1895.. ..._Iuly 1, 1895

Montana ..................................... .._[uly 1, 1895

New _lersey.....Febrnary 12. 1895.. uly 4. 1895

New York.......May 10, 1894....... .. an. 1. 1895

Oregon ......... ..Fehrusry, 1893 ......May, 1898

Pennsylvania._]une 18, 1895 ....... ..]an. 1, 1896

Utah ............. ......................................... ..1sss

Vermont.. November 4-. 1892...]an. 1. 1893

Wisconsin..... ..April 5, 1893 ......... ..April 5.1894

Luther Laflin Mills, the Chicago

criminal lawyer. says that when he

was a boy he frequently accompanied

his father, who was a wholesale mer

chant, on collecting tours through the

Northwest. They had to travel by

wagon, and, as the father would have

large sums of money about him, it was

often a. problem where they could

safely put for the night. “My boy,”

the old man used ‘to say, “it is safe to

stay at a house where there are flowers

in the window.”

u

 

5entenoe of Pontius Pilate.

The following is a correct transcript

of the sentence of Pontius Pilate, the

most memorable judicial sentence

which has ever been uttered by human

lips:

“Sentence pronounced by Pontius

Pilate, intendant of Lower Galilee, that

Jesus of Nazareth shall sufier death by

the cross. In the seventeenth year of

the reign of the Emperor Tiberius, and

on the 25th of March, in the most holy

city of Jerusalem, during pontificate of

Annas and Caiphas, Pontius Pilate. in

tendunt of the Province of Lower Gali

lee, sitting in judgment in the presi

dential chair of the praetor, sentences

Jesus of Nazareth to death on a cross,

between two robbers, as the numerous

testimonies of the people prove that

(1) Jesus is a misleader; (2) He has ex

cited the people to sedition; (3) He is

an enemy of the laws; (4) He calls him

self the Son of God; (5) He falsely calls

himself the King of Israel; (6) He Went

to the temple followed by a multitude

carrying palms in their hands.”

It likewise orders the first centurion,

Quirilius Cornelius, to bring Him to

the place of execution, and forbids all

persons. rich or poor, to prevent the

execution of Jesus.

The witnesses who have signed the

execution against Jesus are: (1) Daniel

Robani, a Pharisee; (2) John Zomba

bel; (3) Raphael Robani; (4) Capet. Fi

nally it orders that the said Jesus be

taken out of Jerusalem through the

gate of Tournea.

There seems to be no historical

doubt as to the authenticity of the

above document. and it is obvious that

the reasons of the sentence correspond

exactly with those recorded in the gos

pels.

The curious document was discov

ered in A. D. 1280 in the city of Aquill,

in the kingdom of Naples, in the course

of a search being made for the discov

ery of Roman antiquities, and it re
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mained there until it was found by the

commissioners of art in the French

army of Italy. Up to the time of the

campaign in Southern Italy it was pre

served in the sacristy- of the Cnrthu

sians, near Naples, where it was kept

in a box of ebony.

Since then the relic has been kept in

the Chapelo Caserta. The Carthusians

obtained, by petition, leave that the

plate might be kept by them as an ac

knowledgment of the sacrifices which

they had made for the French army.

The French tranlation was made liter

ally by members of the commission of

art. Denon had a fac simile of the

plate engraved, which was bought by

Lord Howard, on the sale of his cab

inet, for 2,890 francs.

NOTES ON RECENT CASES.

In State v. Julow, 31 S. W. Rep., 781,

the Supreme Court of Missouri, Divis

ion No. 2, has lately rendered a very

interesting and valuable decision on

one of the most important questions of

the day-—that of the right of an em

ployer to prohibit his employes from

becoming or remaining members of

labor unions. This right exists at com

mon law, as was ably demonstrated by

Judge Dallas, of the Circuit Court for

the Eastern District of Pennsylvania,

in Platt v. Phila. & Reading R. R. Co.,

65 Fed. Rep., 660: but it has been abro

gated by statute in several States. In

Missouri the act of March 6, 1893 (P. L.

187, Section 1), provides that “no em

ployer ’ ' ‘ shall enter into any

contract or agreement with any such

employe to withdraw from any trade

union, labor union or other lawful or

ganization of which said employe may

be a member, or requiring said em

ploye to refrain from joining any trade

union, labor union or other lawful or

ganization, or requiring any such em

ploye to abstain from attending any

meeting or assemblage of people called

or held for lawful purposes, or shall 1

by any means attempt to compel or

coerce any employe into withdrawal

from any lawful organization or so

ciety;" and Section 3 makes a violation

of the act punishable by flue and im

prisonmcnt. This, in the case men

tioned above. was held to be unconsti

tutionnl—(l) because it is in contra

vention of the Fifth Amendment to the

Constitution of the United States. and

Article 2, Section 30, of the Constitu

tion of Missouri, providing that no per

son shall be deprived of life, liberty or

property without due process of law;

(2) because it is in violation of Section

1 of the Fourteenth Amendment, pro

viding that no State shall “deprive any

person of life, liberty or property with

out due process of law;” and (3) be

cause it is special legislation, forbid

den by Article 4, Section 53, of the Mis

souri Constitution, in that “it does not

to persons or things as a class—to all

workingmen, etc.—but only to those

who belong to some ‘lawful organiza

tion or society,’ evidently referring to

a trade union, etc.” The Court further

goes on to declare that the statute can

not be upheld on the assumption that

it is a police regulation. “It has none

of the elements or attributes which

pertain to such a regulation, for it does

not, in terms or by implication, pro

mote, or tend to promote, the public

health, welfare, comfort or safety, and,

if it did, the State would not be al

lowed, under the guise and pretense of

a police regulation, to encroach or

trample upon any of the just rights of

the citizen, which the Constitution in

tended to secure against diminution or

abridgement.”

Similar statutes have been passed in

other States. In California it is enact

ed by the act of March 14, 1893, Chap

ter 149, P. L. 176 (Penal Code Califor

nia, Section 679), that “any person or

corporation within this State, or agent

or ofllcer on behalf of such person or

corporation, who shall hereafter coerce
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or compel any person or persons to en

ter into an agreement, either written

or verbal, not to join or become a mem

ber of any labor organization, as a con

dition of such person or persons secur

ing employment or continuing in the

employment of any such person or cor

poration, shall be guilty of a misde

meanor.” The act of Idaho of March

6, 1893 (P. L. 152), provides that “it

shall be unlawful for any person, firm

or corporation to make or enter into

any agreement, either oral or in writ

ing, by the terms of which any em

ploye of such person, firm or corpora

tion, or any person about to enter the

employ of such person, firm or corpora

tion, as a condition for continuing or

obtaining such employment, shall

promise or agree not to become or con

tinue a member of a labor organiza

tion;” and makes a violation of the act

a misdemeanor, punishable by fine and

imprisonment. The act of Illinois of

June 17, 1893, P. L. 98, enacts that “it

shall be unlawful for any individual or

member of any firm, or agent. oflicer or

employe of any company or corpora

tion, to prevent, or attempt to prevent.

employes from forming, joining and be

longing to any lawful labor organiza

tion, and any such individual, member,

agent, ofiicer or employe that coerces

or attempts to coerce employes by dis

charging or threatening to discharge

(them) from their employ or the employ

of any flrm, company or corporation,

because of their connection with such

lawful labor organization, shall be

guilty of a misdemeanor,” punishable

by fine and imprisonment. By the act

of Massachusetts of May 31, 1892, it is

provided that “any person or corpora

tion, or agent or ofiicer on behalf of

such person or corporation, who shall

hereafter coerce or compel any person

or persons to enter into an agreement,

either written or verbal, not to join or

become a member of any labor organi

zation as a condition of such person or

persons securing employment or con

tinuing in the employment of any such

person or corporation, shall be pun

ished by a fine of not more than one

hundred dollars.” And the act of Ohio

of April 14, 1892, P. L. 269, is exactly

the same a the Illinois statute quoted

above, word for word. the latter being

evidently a transcript of the former.

This Ohio act was held constitutional in

Davis v. State, 30 Wkly. Law Bull.,

342, because the Court did not see its

way clear to hold it unconstitutional;

but all such acts, according to the Mis

souri case cited above, are unconstitu

tional.—Am. Law Register and Review.

In the opinion of the Supreme Court

of Nebraska, a mortgage given to se

cure a debt will not be set aside as pro

cured by duress, on the ground that it

was given to obtain a dismissal of

criminal proceedings instituted by the

creditor against the mortgagor, when

the mortgage was given without

threat or promises having been made

to the mortgagor, and after a state

ment by the creditor’s agent that no

promise could be made, but, on the

contrary, that the prosecution would

have to take its course. Hargreave

v. Menken, 63 N. W. Rep., 951. Bee 1

Am. L. Reg. & Rev. (N. 8.), 885.

A passenger knowing that he is vio

lating the rules of the road in riding on

a freight train, although he does so

with the permission of the conductor, is

held, in Louisville & N. R. Co. v. Hailey,

27 L. R. A., 549, to assume all risk of

accidents.

A Texas judge has recently held that

laws against ticket scalpers are uncon

stitutional, on the ground that when a

railroad company sells a ticket it pre

sumably gets all that it is worth, and

that a scalper has the same rights that

dealers in other second-hand articles

have.
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Wheelmen have rights, and the

Courts say so. In Scranton, Pa., a

young man leaned his wheel against

the curb while he went into a house.

A teamster drove his heavy wagon

against the wheel and smashed it, and

when the owner of the bike asked him

what he was going to do about the

wrecked wheel the teamster told him

to “keep your Z wheel out of the

street.” This occurred in June, 1893.

The young man brought suit, and the

case was heard by arbitrators, who

found for the plaintifl for the full value

of the wheel. The case was appealed,

and in the winter of 1894 was tried.

but the jury, not understanding the

case, disagreed. Finally the young

owner of the wheel appealed for help

from ihe League of American Wheel

men, and Chief Counsel Boyle, of Phil

adelphia, saw the opportunity for es

tablishing the rights of the bicycle in

the streets, and promised the help of

the League. Last week the case was

again tried in Scranton, before Judge

Gnnster, who, in explaining to the jury

the law bearing upon the case et forth

beyond all cavil in the future the rights

of bicyclists upon the public thorough

fares. They have no right upon side

walks at all, any more than have other

vehicles, but they have the same rights

upon highways and streets that all

other conveyances have. If one is left

leaning against a curb stone, the man

who runs into and damages it does so

at his peril. Upon the streets a wheel

man is entitled to his share of the

roadway, and the man who negligently

or recklessly run him down must an

swer to the law. Upon the strength

of such a charge as that, the jury

promptly returned a verdict for the

owner of the wheel, thus establishing

a precedent that will prove of inesti

mable advantage to thousands of

riders in this commonwealth.—Harris

burg (Pa.) Telegraph.

 

The body of fire insurance law has

been enriched with a lucidly-conceived

judgment by Judge Magruder, of the

Illinois Supreme Court, in Niagara

Fire Ins. Co., 154 Ill., 9. The question

discussed is as to the conduct of ap

praisers and the right of the insurer

to sue without procuring the stipu

lated arbitration. A valid excuse is

sutficient, particularly if the insurance

company prevented the award through

the conduct of its arbitrator. Inci

dentally, the opinion disapproves of

the rule contended for in Davenport

v. L. I. Ins. Co., 10 Daly, 535, that upon

the failure of the appraisers to agree

upon an umpire, it is the duty of the

insured, at least, to propose to the com

pany the selection of new appraisers.

“We are unable,” says Judge Ma

gruder, “to subscribe to this doctrine,

so far as the policy upon which the

present suit has been brought is con

cerned. The contract here only re

quires the parties to choose appraisers

once, and not twice. Now let the com

panies change their policies and re

quire double appraisements. They

usually follow in the wake of the Court

adjudications and conform their cun

ningly-conceived conditions accord

ingly.”

The right of a newspaper to obtain

a copy of the proceedings in a divorce

case for publication when the Clerk of

the Court refuses to furnish them is

denied in Re Caswell (R. I.), 27 L. R. A.,

82; and a note to the case reviews the

authorities on the right to inspect pub

lic records.

When, in proceedings for contempt

in inciting and causing the publication

of a criticism of a judge’s otiicial ac

tion, it appears that the defendant had

no agency in the publication, nor

knowledge of it, a commitment for con

tempt is void for want of jurisdiction.

Ex parte Taylor (Court of Criminal Ap

peals of Texas), 31 S. W. Rep., 641.
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A' person who signs an instrument

without reading it, when he can read, -

cannot, in the absence of fraud, deceit .

' used the above impressive language toor misrepresentation, avoid the effect

of his signature, because not informed

of the contents of the instrument. The

same rule would apply to one who can

not read, if he neglects to have it read,

or to inquire as to its contents. This

well-settled rule is based upon the suf

flcient reason that in such case igno

rance of the contents of instruments is

attributable to the party’s own negli

gence. But the rule is otherwise

where the execution of an instrument

is obtained by a misrepresentation of

its contents; where the party signed

a paper he did not know he was sign

ing, and did not really intend to sign.

It is immaterial, in the latter aspect of

the case, that the party signing had an

opportunity to read the paper, for he

may have been prevented from doing

so by the very fact that he trusted to

the truth of the representation made

by the other party with whom he was

dealing.

This is the clear-cut manner in which

the Supreme Court of Alabama, in the

case of Beck & Pauli Lithographing

Co. v. Houppert et al., 16 So. Rep., 522,

reiterates the wholesome doctrine that

a person cannot take advantage of his

own wrong or negligence.

The case of Farley v. Bateman, de

cided by the Supreme Court of Ap

peals of West Virginia, is noteworthy,

not so much for what it decides as for

the very forcible language of Dent, J.,

in illustrating the keen eye of a court

of equity in detecting fraud. “A boy,”

he says, “may satisfy his mother that

his wet hair is the result of sweat, and

not of his going in swimming contrary

to her commands, but he will hardly

convince her that his back and arms

were sunburned, and his shirt turned

wrong side out, in crawling through a

rail fence backwards.” The case

 

turned upon a question of notice by a

subsequent purchaser of a prior un

docketed judgment, and the Court

show that the fact of notice may be in

' ferred from circumstances, as well as

proved by direct evidence.

Wires and insulators, used in form

ing and completing the connection be

tween an electric light and power

plant and the dwellings, stores and

other public places supplied by that

plant, for the purpose of conveying or

transmitting light and heat thereto,

are fixtures, within the provisions of

the mechanic’s lien law. Hughes v.

Lambertville Electric Light, Heat and

Power Co. (Court of Chancery of New

Jersey), 32 Atl. Rep., 69.

To the same effect is Badger Lumber

Co. v. Marion Water Supply, Electric

Light and Power Co., 48 Kans., 182; B.

C., 29 Pac. Rep., 476; and the same is

true of the pipes used by a corporation

to convey vapor used for cold storage

from its plant to its customers. Steger

v. Arctic Refrigerating Co. (Tenu.), 14

S. W. Rep., 1087. See 2 Am. L. Reg. &i

Rev. (N. S.), 431.

The bed of an nnnavigable lake of

considerable size is held in the Iowa

case of Noyes v. Collins, 26 L. R. A.,

609, not to belong to riparian owners.

This is contrary to the doctrine now

generally established, as shown in a

note to Gouverneur v. National Ice Co.,

18 L. R. A., 695, and the late Michigan

case of Grand Rapids Ice & C. Co. v.

South Grand Rapids I. & O. Co., 25 L.

R. A., 815.

A queer decision is reported from

Pittsburg. A mother left a. child with

a friend and contracted for its board.

She failed to pay its board, and when

she demanded the child compliance

with the demand was refused, the

friend claiming to hold it for security.

The Court is said to have decided that

the friend is entitled to the custody of

the child until the bill is paid.
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ATTORNEY OENERAU5 DECISIONS.

IDUOATIOI — IOIOOIL DA‘! —- TILOIIIG

POI-IIGI LLIGUAGII.

The term “school day." as used in the

statute, has acquired s well-defined mean

infge. and embraces both_n morning and

a rnoon session.

The English language must be used at

both sessions, except for a period not ex

ceeding one hour in each day.

Hon. W. W. Pnsnonxcssr,

Supt. of Public Instruction.

Dear Sir: You state that it is pro

posed in a certain common school dis

trict to teach in a. foreign language in

the forenoon and in the English lan

guage in the afternoon, and inquire if

public funds can lawfully be employed

to pay the teacher for the time he is

engaged in teaching the foreign lan

guage.

As the case is stated, it is proposed

to conduct a public school in the after

noon only. The law provides that, “in

every contract between any teacher and

Board of Trustees or Board of Educa

tion, a school month shall be construed

and taken to be twenty days, or four

weeks of five school days each.-"

(Comp. Sch. Laws, Sec. 57.)

A school day has acquired by long

custom and usage a well defined mean

ing. The change proposed contem

plates only one-half of such a day, and

a contract made for such a day is void.

In further support of the view herein

expressed, attention is called to Sec

tion 59 of the Compiled School Laws,

which authorizes instruction in :1 for

eign language by a teacher capable of

speaking the same for a period of “not

to exceed one hour in each day." By

virtue of a well established rule of con

struction, the last named provision

is prohibitive of the contemplated

change. It would, in my judgment, be

an unwarranted innovation upon the

system of public instruction estab

lished in this State.

I am, very truly yours,

H. W. CHILDS,

Attorney General.

 

I'¢IGII1'|LIOII—II|IGI.I1I-III OT

POIIIIYI OIIIOII.

A member of the Legislature, if he choose

to resign his legislative sent, at once be

comes eligible to any elective or appoint

ive oflice, save such as were created or the

emoluments whereof were increased during

the session of the Legislature of which he

was n member.

IO LI

Hou. L. G. Pownns,

Commissioner of Labor.

Dear Sir: You state that you con

template the appointment of Hon. J.

N. Jones, member of the House of Rep

resentatives from the Ninth District,

to the position of Assistant Factory

Inspector in the Bureau of Labor, but

that your attention having been called

to the provisions of the Constitution

of Minnesota, Article 4, Section 9, you

are in doubt as to the eligibility of that

gentleman to said position.

The construction of the above named

provision of the Constitution has, on

several previous occasions, engaged

the attention of this oflice. Whenever

the question presented has involved an

elective oflice it has invariably been

held that the Constitution does not pro

hibit the election of a senator or repre

sentative to another oflice. As stated

by Mr. Attorney General Cornell,

speaking of the same constitutional

provision: “The clause is simply u.

declaration of the fact that the ofiice

of senator is incompatible with any

other except that of postmaster, and

prohibits the holding of the two incom

patible oflices at the same time. The

efl’ect of this is not to make the person

holding the ofiice of senator ineligible

to such other oflice, but to create a

vacancy in the former ofiice in case of

his acceptance of the latter.” (Op.

Attys. Gen., 277.) This view was sub

sequently acquiesced in by Attorney

General Start after mature delibera

tion, who, among other reasons for his

decision, expressed the following:

“One Governor, three Lieutenant Gov
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ernors, one Secretary of State, one At

torney General, one Judge of the Su

preme Court and two District Court

Judges have been elected to their re

spective oflices during the time for

which they had been elected members

of the Legislature. I do not think the

cause of public justice requires that I

should reverse the rulings of this

ofiice, disregard the practical construc

tion of the question, and seek on my

own motion to reverse the popular ver

dict as emphatically declared.” (Id.,

406.)

It may fairly be urged, furthermore,

that the views of this ofllce upon the

question are supported by the decision

of the Supreme Court in Barnum v.

Gilman, 27 Minn., 466. It is there held

that “the prohibition is against holding

any other oflice embraced within it, but

it does not in terms go to the ineligibil

ity of a person holding the office of sen

ator or representative to an election to

such an oflice.”

While the question would seem to be

foreclosed, so far as it pertains to elect

ive ofiices, it is not as definitely deter

mined with reference to appointive

oflices. One consideration, much re

lied on by both the Court and my

predecessors in reaching the views

above expressed, was the belief that

the framers of the Constitution never

intended the provision in question “as

a restriction upon the choice of the

electors in the selection of their oflicial

servants.” Clauses of that character,

it was said, must receive strict con

struction. They cannot be extended

by application. Obviously, such cou

sideration fails in the case of an ap

pointive oflice. The question of pop

ular choice is not involved. That At

torney General Cornell did not intend

to extend the rule to appointive offices

is evident when he said: “Whatever

may be the rule as regards appointive

oflices, whether the precedents of a

legislative and executive character

heretofore established in relation to

~i1i}  

 

them are correct or incorrect, it seems

to me beyond controversy that the

clause cannot be construed as limiting

or in any manner restricting the people

in their choice of elective officers.” It

is difficult, however, to found a distinc

tion in the language of the Consti

tution between the two classes of odi

cers. If it exist there, it must be per

force of other provisions of that instru

ment modifying the terms of the one

in question.

But whatever view obtains as to the

member’s right to hold another oflice

during his incumbency of the legisla

tive oflice, no question attends his eli

gibility to such other office. If he

choose to resign his legislative seat, he

at once becomes eligible to

any elective or appointive oflice,

save, of course, such ofiices as were

created or the emoluments whereof

were increased during the session of

the Legislature of which he was a

member, and to which he is ineligible

for the period of one year.

While it is my opinion that Mr. Jones

may properly be appointed by you to

the said position, and you are so ad

vised, I shall not, in view of the im

portance of the question, permit this

opinion to stand in the way of the in

stitution of quo warranto proceedings

in any case in which the public interest

may seem to require it.

I am, very respectfully,

H. W. CHILDS.

Attorney General.

Judge Jeremiah Black for a long time

wore a black wig. On one occasion,

having donned a new one, he met Sen

ator Bayard, of Delaware, who thus ac

costed him: “Why, Black, how young

you look! You are not so gray as I

am, and you must be twenty years

older.” “Humph!” replied the judge,

“good reason; your hair comes by de

scent, and I got mine by purchase.”

Green Bag.
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DISTRICT COURT.

John A. O’Connor v. Cornell: F. Allen ct. ll.

(District Court. Hennepin County. 6300:.)

IOIIOI|OlUII—IaIGLIa IUILIOLTIOI.

The failure to state that a newspaper is

“printed" in connection with the statement

that it is published at a certain place, and

to state on what day of the week it is pub

lished, in the aflidavit required to be filed

by Section 2, Chapter 33, General Laws

1893, the affidavit in other respects being

full and com lete, is not such a failure as

will render the newspaper nota legal news

paper, and legal notices published therein

are sufficient.

Yomm, Pisa & Dickinson for plaintiff. DAVIS &

Dwnusiu. for defendants.

Action to recover possession of real

property. As stipulated by the parties,

the facts are as follows: Mary Louise

O’Connor was the owner of certain real

property situated in the Citv of Minne

apolis, which she conveyed to the de

fendants, who entered into possession

thereof, giving a note and mortgage

back in part payment. Default occur

ring in the payment of said note, said

mortgage was foreclosed, and the prop

erty was bid in by the mortgagee for

the full amount of the mortgage debt,

interest and costs. At the expiration

of the period of redemption, the de

fendants, without redeeming from said

sale, refused to surrender possession

of the property. Plaintiff is the duly

appointed executor of said mortgagee.

It was agreed that the foreclosure pro

ceedings were in all things regular ex

cept in the following particular: The

notice of sale was published in “The

Register,” a weekly newspaper, which

conformed in all things to the defini

tion set forth in Section 1, of Chapter

 

33, Laws of 1893, but the afiidavit re

quired by Section 2 of said act to be

filed in the ofiice of the County Auditor

was as follows, omitting the italicized

words: “Elbridge L. Otis, being first

duly sworn, doth declare that he is the

president and general manager of the

Register Publishing Company, a cor

poration, and as such has sole charge

of the publication of The Register, a

weekly newspaper, printed and pub

lished on Saturdays, at 401 National

Bank of Commerce Building, in the

City of Minneapolis, in Hennepin

County and State of Minnesota; that

said newspaper is delivered each week

to more than two hundred and forty

paid subscribers each week; that in all

particulars said newspaper conforms

to the statute of Minnesota defining

what is a newspaper for publishing the

laws of the State and other legal adver

tising.”

After this afiidavit was filed, and

after the last publication of the notice

of sale in said foreclosure, said affida

vit was altered by inserting in the

presence of the Notary before whom

the same was originally verified the

words so italicized.

On the above facts, the Court, by

Jamison, J., found that said newspaper

was not, at the time of said publica

tion, a legal newspaper for the publica

tion of legal notices, and that, therefore,

the foreclosure proceedings were null

and void.

On motion for a new trial the ques
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tion was raised before the full bench,

which granted the motion.

SMITH, J. The question involved

in this case is the validity of the fore

closure of a mortgage by advertise

ment under a power of sale contained

in the mortgage. The notice of sale

was published in The Register, a

weekly newspaper, printed and pub

lished in the City of Minneapolis, Hen~

nepin County, the County where the

real estate described in the mortgage

is situated. The first publication of

the notice occurred on the 8th day of

July, 1893, and the last on the 19th

day of August, 1893. On the 22nd

day of April, 1893, the publishers of

this paper filed in the oflice of the

County Auditor an affidavit in writing,

stating the city, county and state in

which the paper was published; that it

was a weekly paper, and that the num

ber of the regular paid subscribers to

the paper to whom it was delivered

each week exceeded two hundred and

forty, and that in all particulars it con

formed to the statute of Minnesota de

fining what was a legal newspaper for

publishing legal notices. The only de

fects in the aflidavit, as claimed, were

that the words “printed and“ were

omitted, in connection with the word

“published,” and that it failed to state

on what day of the week it was pub

lished. This was the condition of the

affidavit on file in the Auditor's oiiice

during all of the time the notice of

sale was being published, and there

was no other publication of the notice.

It is conceded that all of the proceed

ings had in making the foreclosure sale

were regular, and in !10C0l‘fiilll('(' with

the statute, and that the sale was valid

if the paper in which the l10l.i(‘0 was

published was a legal paper under the

provisions of Chapter 33 of the Laws

of 1893, and authorized to publish legal

notices. It is conceded as a matter of

fact that the paper in which the notice

was published possessed all of the

requisites required by Section 1 of said

~

 

 

Chapter to make it a legal paper. In

case the provisions of Section 2 had

been complied with there could have

been no question but what it would

have been, in all respects, a legal news

paper, and authorized to publish legal

notices.

Section 3 of said act provides that

“any newspaper conforming to the de

scription given in Section 1, and com

plying with the requirements of Sec

tion 2 of this act, hall be considered a

legal newspaper in all of the meanings

of the term, and shall be entitled to

publish all legal notices, ' ' °

foreclosures of mortgage sale, etc.”

It is contended by the defendants’

attorneys that the statute is manda

tory in its provisions; that there is no

ambiguity in the language employed;

that it should be strictly construed

and substantially complied with; that

it has not been complied with, in so far

as making and filing in the County

Auditor's oflice the affidavit as re

quired by Section 2 of said act; that

the affidavit omitted to state that it

was printed in the County of Henne

pin, and the day of the week on which

it was printed; that the affidavit filed

was not one in strict compliance with

the law; that the paper was not a legal

paper within the meaning of the law,

had no legal authority to publish the

notice, and the sale made in pursuance

of the notice was absolutely void.

We agree with the defendants’ at

torneys that the statue in question is,

in so far as it requires an aflidavit to

be filed in the Auditor’s office, man

datory; that it is clear and explicit in

its provisions. no ambiguity in the lan

guage used, and that it should be con

strued strictly and substantially fol

lowed. The law is well settled that

the requirements of the statute can

never be dispensed with as being di

rectory, when the act or the omission

of it can, by any possibility, work ad

vantage or injury to any one affected

by it When the law is plain and un
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ambiguous it must be taken to mean

what it plainly expresses; negative

words will make a statute mandatory

if they are absolute and explicit and

show that no discretion is intended.

Woods v. Adams, 35 N. H., 32; Koch et

al. v. Bridges et a.l., 45 Miss., 248; Bid

well v. Whitaker, 1 Mo., 469: Martin v.

Baldwin, 30 Minn., 537; Holmes v.

Crumnett, 30 Minn., 23.

Our Supreme Court has said, in an

opinion written by Justice Collins, in

Bowen v. City of Minneapolis, 48 N. W.

Rep., 683: “To determine whether a

statute is mandatory or not, you must

look to the subject-matter, consider

the importance of the provision that

has been disregarded and the relation

of the provision to the general object

intended to be secured by the act, and

upon the review of the case in that as

pect decide whether the matter is

called imperative or only directory.”

Applying this rule to the law in ques

tion we cannot agree with the conclu

sion of the plaintiffs attorneys that the

legislature intended only to establish a

class of papers which might receive

pay for publishing the laws. It in

tended to provide for a suitable paper

in which legal notices should be pub

lished—a newspaper of a certain size

containing general news and read by

the people generally in the town and

county where it is published. The in

tention was to give proper and as ex

tensive notice as possible to legal no

tices which might affect the rights of

the people in the community where the

paper was published and read. The

requirements of Section 2 requiring an

a.flida'vit to be filed in the Auditor’s

oflice was intended to establish the

place where any interested person

might go and ascertain what papers

were authorized to publish legal no

tices, and is of as much importance to

the public _and persons as any other

provisions of the act. To dispense

with filing the aflldavit would natur

ally curtail some of the benefits in

tended by the act.

It seems to us that the only question

in this case is, Has there been a sub

stantial compliance with the law in

filing the affidavit? Has there been

anything left out of the afiidavit which

would materially aflect the rights of

any one? It is claimed by the defend

ants’ attorneys that leaving out of the

aifldavit the words “printed and” was a

material and substantial defect. To so

hold would be giving to the act a very

narrow and technical construction.

When we speak of a newspaper being

published at a certain place it is gener

ally understood that it is printed at the

same place. We do not say that a

paper is printed and published at a cer

tain pluce. No one is misled or in

jured, or their rights in any way preju

diced, by reason of the omission of the

words “printed and” in the aflidavit.

In this regard the aflidavit is a substan

tial compliance with the law.

It is also claimed by the defendants’

attorneys that the omission to state

the day of the week on which the paper

was published is a fatal omission. At

the first thought it might very reason

ably so appear, but on reflection and a

careful study of the matter we are un

able to see how any one’s rights could

be affected by the omission. It is of

no consequence to any one on what day

of the week it is published, unless it is

Sunday. There could be no presump

tion that it would be published on a

day which would make the publication

illegal. The aflldavit shows where it

is published;_ the day of publication

could be easily ascertained if desired.

We are of the opinion that the affidavit

filed substantially complied with the

law, at least to such an extent that the

sale under the notice would not be

void.

In the case of Holmes v. Crumnett,

supra, the Court says: “It is a gen

eral principle that compliance with the

prescribed statutory requirements is
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necessary to make a valid statutory

foreclosure; and the statute must un

doubtedly be observed as to all steps in

the proceeding which are calculated to

protect the interest of the party whose

rights are in question; and the omis

sion of any required act which the

Court can see, or from its nature will

presume, prejudicial to the rights

of parties thus sought to be foreclosed,

will render ineffectual the attempted

foreclosure. But the Court will regard

the object sought to be accomplished

by the statutory requirements; and it

is not enough to warrant the granting

of relief to one seeking to have the

foreclosure set aside, or adjudged in

effectual as to him, that there has been

an omission of some prescribed act

which cannot have affected him.”

We are unable to conceive how the

omissions in the affidavit have or could

in any way have affected the rights of

the defendants in this action. Mere

irregularities in judicial sales, or sales

under powers, unless the statute pro

vides that they shall render the sale

void, do not affect their validity unless

they operate to prejudice some party

interested. Bottineau et al. v. Ins. Co.

31 Minn., 125.

The doctrine is well established in

this State that any omission to literally

carry out the provisions of the statute

regulating foreclosure by advertise

ment, which is not prejudicial to the

parties in’ interest, in the absence of

fraud, will not invalidate the sale.

Butterfield v. Farnham, 19 Minn. (Gil.),

402; Golcher v. Brisbin, 20 Minn. (Gil.),

407; Thorworth v. Armstrong, 20 Minn.

(Gil.), 419; Schoch v. Birdsall, 48 Minn.,

441; Bowers v. Hichtman, 45 Minn.,

238; Kirkpatrick v. Lewis, 46 Minn.,

783.

The legislature seems to have taken

the same view of the question that the

Supreme Court has, and recognized

the doctrine that omissions and infor

malities in foreclosure proceedings

may exist in which the letter of the law

 

 

is not fully complied with, and in such

cases, in the absence of fraud, the sale

would not be void, but only voidable.

Chapter 112 of the Session Laws of

1883 provides “that no sale shall be

held invalid or set aside by reason of

any defect in the notice thereof, or in

the publication or posting thereof,

' ' ' unless the action to test the

validity of the sale shall be brought

within five years.”

In construing this statute the Su

preme (Jourt, in the case of Marc-otte

v. Hartman, 48 N. W. Rep., 767, in “an

action brought to set aside a fore

closure” sale, says: “The sale was not

absolutely void, but was voidable if

the action to set it aside was bi ought

with reasonable diligence. “ ' '

The proceeding is one of equitable na

ture, and the right to maintain it,

therefore, is controlled by equitable

considerations.”

There is no fraud alleged or shown

in this action; nor does it appear, nor

is it claimed by the defendant, that her

rights in the matter have been preju

diced, or that she has been injured in

any way on account of the omissions

in the affidavit filed with the Auditor.

\Ve recognize the fact that this ac

tion is not brought to set aside the fore

closure sale; but from the defense set

up by the defendant the same ques

tions are involved that would have

been in an action brought by the de

fendant to set aside the foreclosure

sale. W'e can see no reason why the

same rule should not apply to the de

fendant in this case that would have

applied had she brought an action to

set aside the sale.

It is urged by the plaintifi’s attor

neys that public policy demands a con

struction of the law that would sustain

the publication of legal notices in this

paper during the time there was no

other affidavit on file in the Auditor’s

oflice than the one in question, which

continued until February 1, 189-1; that
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there were hundreds of legal notices

published in the paper during the time,

consisting of notices of foreclosure

sales, execution sales, probate notices

of all kinds, summons in actions of all

kinds, including divorce cases, and

upon the supposed legality of these

notices people have, in good faith,

acted upon them; that the conse~

quences of holding the publication of

the notice invalid would unsettle titles,

promote litigation, and, in some cases,

disturb matrimonial relations, and, in

a general way, operate disastrously to

private rights and to public good.

Undoubtedly considerations of this

kind may properly be, and sometimes

are, taken into consideration in the

construction of statutes. As the Court

said, in its opinion in the case of Dana

v. Farrington, 4 Minn. (Gil.), 335, in au

swer to a claim made by the attorney

that if the notice of foreclosure was

held bad, they would have to wait six

weeks before they could insert a new

notice: “If such embarrassing circum

stances flow from mistakes of this

character, the best remedy we can sug

gest is to be more careful and not make

them.”

From the views we take of the case,

as here indicated, it is unnecessary for

us to consider what influence public

policy should have in the construction

of the statute in question.

We are of the opinion that the order

directing judgment for the defendants

should be set aside; and on the Court’s

finding of the facts in the case a judg

ment should be ordered in favor of the

plaintiff as prayed for in her complaint,

with costs, etc.

Adrew B. Larson v. W. A. Kelly. at nl.

(District Court. Nornnn County.)

JUIIIOII 0! ‘III PILOI—IIOI'-!GII'0I—

IAILUII ‘IO IIIII JUDGIIII.

A justice of the Peace is liable for dam

ages caused by his negligence to a party

litigant in his court.

M. A. BIATTLAND for plalntifl‘. Csnxnu & Srnnrs

for defendant.

Plaintiff alleged upon two counts,

Justice of the Peace; that before he

had entered upon the performance of

his duties as such Justice he gave a

bond conditioned that “said W. A.

Kelly shall, will and does faithfully dis

charge all his judicial duties as such

Justiceof the Peace;” thatsaid plaintiff

brought an action before said Justice

against one Foss, and that said Justice

did duly decide and render judgment

in favor of said plaintiff and againt

said Foss, but that he failed to enter

said judgment on his docket, and that

by reason of such failure plaintiff lost

the amount of his judgment against

Foss. The action was brought on the

bond against the Justice and his sure

ties. Defendants demurred on the

ground that the complaint did not

state facts sufficient to constitute a

cause of action.

IVES, J.: 1st. The statute provides

that a Justice of the Peace shall give

bonds for the faithful performance of

his duty, and a bond in the words of

the one in this case substantially fills

all the requirements of the law.

2nd. The duties of a Justice of the

Peace are both judicial and ministerial,

but they are so combined that a failure

to perform a purely ministerial duty

cannot be excused on the grounds

claimed, especially as in this case when

the failure is gross negligence.

Demurrer overruled.

John liotin v. Anne flunch.

(District Court. Pine County.)

AII1GI'III‘.l'—'.l'IIl Ill I IO I. AID.

A right ofaction for trespass to land is

not assignable.

This action was brought to recover

damages for overflowing plaintifl"s

land by the operation of the Cheng

watona sluicing dam on Snake River

by defendant.

Plaintiff claimed damages for the

years 1890, 1891, 1892, 1893 and 1894 as

the owner of the land.

As a second cause of action he al

leged that one Patrick Hoban was in

stating that defendant Kelly was a possession of the land during 1895
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under a contract for a deed given him

by plaintifl; that said Hoban had been

damaged by the overflow in 1895 $75,

and had assigned to him his claim for

such damages.

On the trial defendant’s counsel ob

jected to the admission of any evidence

as to damages during the year 1895.

J. C. Nrrnnwsv and L. H. Hckuslcx for plalntlfl.

rognngson Hownmnnd S.G. L. Ronni-rs forele

Ell lfl .

Mr. Howard argued that the alleged

claim was not assignable because it

was a mere right to recover damages

for a tort, the assignment giving plain

tifl no interest whatever in the prop

erty alleged to have been injured; that

there was no difference between an in

jury to the person in this respect and

an injury to property; and that the only

cases sustaining the right of an as

signee to recover damages for injuries

to property were cases where the ac

tion was for a conversion of the prop

erty itself, so that the assignment oper

ated to transfer the property, and was

more than the assignment of a mere

right of action, citing Hunt v. Conrad,

47 Minn., 557; Hammond v. Great

Northern Ry. Co., 53 Minn., 249; Tome

v. Dubois, 6 Wall., 548; Brady v. Whit

ney, 24 Mich., 155; Gen. St. 1894, Sec.

5156.

Mr. Netheway claimed that while a

right to recover damages for a personal

tort would not be assignable, a right to

recover for an injury to land would be,

especially as plaintiff was still the legal

owner, subject to his contract to con

vey.

CROSBY, J.: A right to recover

damages for a tort is not assignable in

this State. Section 5156 of General

Statutes 1894 provides that “every ac

tion shall be prosecuted in the name of

the real party in interest, except as

hereinafter provided; but this section

does not authorize the assignment of a

thing in action not arising out of con

tract.” There is no ditference between

an action for a personal injury and an

action to recover for an injury to prop

erty. The objection is sustained.

 

Andrew Momma v. Minneapolis Gas Light Company.

(District Court. Hennepin County.)

(TIN CAIII.)

OOIIIITUIIOIAL 111'-—-IIIUOI IUIIII.

Laws of 1895, Chapter 828, relating

to struck juries, construed and held consu

tutional.

_I. W. Ancrannin and F. R. Hussein: for plninflfl.

A. B. Jscxson for defendant.

In the above entitled actions, which

had all been noticed for trial for the

September 10th, 1895, General Term of

the above entitled Court, the defend

ant demanded a struck jury, under the

law of 1895.Chap. 328, which virtually

re-enacted the old law as to struck

juries. At the time for striking the

juries, plaintiffs filed a written. objec

tion, objecting and excepting to all pro

ceedings had in the matter, for the rea

son that the law above mentioned was

unconstitutional and void. The juries

were struck and the panels were re

turned to the Sheriff and filed with the

Clerk. No venire was issued by the

Clerk, however, and the said struck

jurors were not summoned to attend,

and did not attend, at the first day of

said term. At the oall of the calendar

on the first day of the term, plaintitt

gave notice of motion to quash all

struck jury proceedings, and said mo

tion was argued September 14, and on

the 16th of September an oral decision

was rendered denying the motion.

The grounds of the motion were:

First, That all of the struck jury pro

ceedings were null and void in this,

that the pretended act of the legisla

ture pretending to provide for struck

juries is unconstitutional and void;

Second, That no venire had been issued

for said struck juries prior to the com

mencement of said term, and that the

same had not been made returnable

for the first day of the term, and that

on said first day of said term none of

said struck jurors were summoned or

appeared or were called by the Court.

In support of the first contention

plaintifi argued that the struck jury

law of 1895, as well as the old struck

jury law, is unconstitutional, for the
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reason that it is contrary to the fourth

and seventh articles of the bill of

rights of the constitution, and, further,

because it is contrary to the spirit of

the constitution in being class legisla

tion.

On the second ground plaintiff ar

gued that by Section 2 of the act of

1895, which corresponds to Section 16,

General Statutes of 1878, Chapter 71,

it is required that the venire for the

struck jury panel shall be issued at

least three days before the first day of

the term at which the action is to be

tried, and that as no such venire had

been issued the proceedings were

wholly void and irregular. The sec

tion of the statute referred to is rather

blind in itself. That part of it de

pended upon in this controversy read

as follows:

“In no case shall it be necessary to

strike such jury more than six days

previous to the term of the Court at

which the action or proceeding is to be

tried, and three days’ service of the

venire shall be held sufficient.”

Plaintiffs insisted that the phrase

“previous to the term of the Court at

which the action or proceeding is to be

tried,” by implication should apply to

the last sentence of that section, as

well as to the foregoing, and in support

of that contention cited 0‘Brien v. City

of Minneapolis, 22 Minn., 378, where

the Court, speaking of this section,

says:

“This clearly implies that such jury

must be struck at least six days pre

vious to the term, so that the_venire

can be issued in time to secure the at

tendance of the jurors at its com

mencement. This construction har

monizes with the general theory of our

statutes relating to the practice and

trial applicable to issues of fact, which

evidently contemplates the first day of

the term as the time when all such

causes to be tried thereat are presumed

to be in readiness for trial, both as re

 

 

spects the attendance of suitors and

their witnesses, as well as the presence

of the requisite jury panel, whether

regular or struck, from which the trial

panel is to be obtained. To allow, as

matter of right, proceedings for a.

struck jury to be instituted, at the in

stance of either party, after the begin

ning of the term, might often seriously

interfere with that control over its cal

endar which every Court possesses and

ought to exercise for the convenience

of parties and the dispatch of business.

The ruling of the District Court was, in

our judgment, correct.”

The defendant contended that this

construction of the statute in question,

while it might apply to the State at

large, did not apply to Hennepin

County, for the reason that by a special

law the petit jury is not to be sum

moned to attend on the first day of the

term,as is the rule in the State at large,

but that they shall only be summoned

to attend on the first Monday of such

term. (See Section 5615, General Stat

utes of Minnesota of 1894.)

Plaintiffs contended that this special

law, which only mentions when petit

jurors shall be summoned in Hennepin

County, and which does not contain

any provision whatsoever in regard to

struck jurors, in no manner could be

held to affect or change the meaning of

the general law reviving the struck

jury system, and in support of this con

tention plaintiffs quoted Mark v. Rail

way Co., 32 Minn., 208, where the Court

reaffirms its decision in O’Brien v. City

of Minneapolis, in the following lan

guage Z

“The amendment to General Stat

utes, Chapter 71, Section 4, (Laws 1881,

Chapter 45, Section 1), providing that

in Hennepin County the petit jurors

shall be summoned to appear on the

second Tuesday of each general term

of the District Court, does not change

or amend the statute as to struck

juries. This amendment may have re
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moved, so far as that county is con

cerned, one of the reasons for requir

ing struck juries to be selected six days

before the commencement of the term

of Court; but the statute requiring it

still remains. The venire for the struck

jury was therefore properly quashed."

Plaintiffs further contended that, as

the struck jury law of 1895 is :1 general

law applicable to the whole State, it

should receive a construction consist

ent with the practice and circum

stances of the Courts in the State at

large. While it may be utterly unnec

sary in Hennepin County to require

that the struck jury be summoned for,

and attend, the first day of the term,

it is well known that in the country dis

tricts that would be the only sensible

and practicable method of procedure.

And plaintiffs contended further that

the act in question should not be sub

jected to a double construction, one ap

plicable to the State at large, the other

confined to Hennepin County; but that

the construction applicable to the State

at large, and which is the only sensible

and reasonable construction, as far as

the State at large is concerned, and

which construction the Supreme Court

had expressly adopted in the two cases

above cited, should be held applicable

to Hennepin County, although the rea

son for it in this county has ceased.

RUSSELL,

JAMIESON,

BELDEN, JJ.

Walter A. Wood flowing and Reaping Co. v. Har

man R. Burrlll.

(Dlstrlct Court, Clay County.)

PILOIIIOI-OlDII IO! J'UDGIlI"l'—-Dil

OIITIJI OP I-‘BILL OOUII-'.

Chapter 320 of the Laws of 1895 held

not to be mandatory, but to give the trial

Court discretion to order judgment as in

said act directed, or not, as will best sub

serve the endsofj ustice.

BURNHAK & TXLLOTION for plulntifl‘. C. A. Nvs for

defendant.

This action was brought upon a

promissory note given for a. harvester

and binder purchased by the defendant

from the plaintiff. Upon the trial of

 

the case the execution and delivery of

the note was admitted by the defend

ant. The defendant then introduced

evidence tending to show that the ma

chine was of no value as a harvester

and binder, to which the plaintifi ob

jected on the ground that such was not

the proper measure of damages. The

plaintiff offered no testimony in rebut

tal. At the close of the testimony

plaintiff moved the Court to instruct

the jury to return a verdict in its favor

for the amount claimed on the ground

that defendant had not proven facts

constituting a. defense to the note,

which was denied, and the Court there

upon instructed the jury to return :1

verdict in favor of the defendant. A

motion was made by the plaintifl for a

new trial, based upon the minutes of

the Court, and that judgment be en

tered in favor of the plaintifi’, notwith

standing the verdict, under the pro

visions of Chapter 320 of the La\vs of

1895. The Court granted pla.intifl’s

motion for a new trial, but denied the

motion for judgment, notwithstanding

the verdict.

SEARLE, J. The plaintifl bases his

motion for judgment, notwithstanding

the verdict, upon the provisions of

Chapter 320 of the Laws of 1895, which

provides. among other things, that “in

all cases where, at the close of the tes

timony, in a case tried, a motion was

made by either party to the suit re

questing the trial Court to direct a ver

dict in favor of the party making such

motion, which motion was denied, the

trial Court, on motion made that judg

ment be entered notwithstanding the

verdict, or on motion for a new trial,

shall order judgment to be entered in

favor of the party who was entitled to

have a verdict directed in its favor."

It seems to me that the word “shall” is

not mandatory, but should be con

strued to read “may,” giving the Court

discretion in such cases. It will be

readily seen that the construction con

tended for by the plaintiff would, in
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many cases, work a great hardship and

prevent justice being done to litigants;

and without entering upon any lengthy

argument I shall have to hold that the

intention of the Legislature was to vest

in the trial Court discretionary powers

in the matter.

Blnsonls Ls Rocquo v. Charles B. Chapel, bherill.

(District Court. Ramsey County. 6||||.)

IOI'.I.‘GLGIl—POIIO1'-OIUlI—WIII’ GOI

P1’-III.

The word "foreclosure," as used in stat

utes of 1894-, Section 6051, includes all

that is necessary to vest title in the pur

chaser at the sale if no redemption is made.

Therefore, the affidavit of costs and dis

bursements if filed for record within ten

days after the final completion of the fore

closure is filed in snflicient time.

NBLION & McDInso'r'r for plsintifl‘. 81.1.3! 8:

How for defendant.

On the 18th day of September, 1894,

the defendant, pursuant to due notice,

as Sheriff, sold certain property of the

plaintifl at foreclosure sale. The prop

erty was bid in for the amount of the

mortgage, together with the costs of

the foreclosure. On the 27th day of

September, 1894, a sheriffs certificate

of such sale was executed and on the

29th was recorded. On the same day

the aflidavit of costs and disbursements

required by Section 23, Chapter 81,

General Statutes 1878, (Section 6051

Statutes of 1894), was recorded. This

action was brought to recover the

amount of such costs and disburse

ments, the plaintifl contending that

such affidavit should be flied within ten

days after the foreclosure sale.

KERR, J.: Aside from the curative

act passed by the last Legislature, upon

the validity of which I do not pass, it

seems to me that under a proper con

struction of the statute the atlidavit of

costs in this case was made and filed in

time.

The statute provides that within ten

days after foreclosure such aflidavit

shall be made and flied, and our Su

preme Court, in the recent case of

Johnson v. Building Society, 62 N. W.

Rep., 381, has, in effect, decided that

where such affidavit has not been so

made or flied, and the bid at the sale

was suillcient to cover such costs, they

may be recovered by the mortgagor.

Accepting said decision as conclusive

under the facts there involved, and as

applicable to all cases where the aili

davit has not been filed strictly within

ten (10) days after foreclosure, there

remains to be considered in the case at

bar what construction shall be given to

the term “foreclosure” as the same is

used in the statute referred to, being

Section 6051 of the Statutes of 1894.

The plaintiff contends that it means the

striking oft‘ the property to the highest

bidder; that it is strictly synonymous

with the term “sale,” and cites Beal v.

White, 28 Minn., 6, as conclusive upon

that point.

The defendant, on the other hand,

contends that the word "foreclosure”

includes all that is necessary to vest

title in the purchaser, if there shall

thereafter be no redemption; that to

effect this there must be a certificate of

sale duly executed by the Sheriff and

recorded; that Section 6038, which is in

pan’ matcria with said Section 6051,

provides that this certificate must be

so executed, proved or acknowledged

and recorded within twenty days after

the sale; that the cost of acknowledg

ing and recording same is part of the

costs of the sale recoverable by the

mortgagee, and that if he or his attor

ney, who makes the aflidavit of costs,

is conscientious he cannot make oath

that such item of costs is absolutely

and unconditionally paid or incurred

before the service is performed With

respect to the language of the Supreme

Court in 28 Minn., supra, relied upon

by the plaintiff the defendant claims

that it is inapplicable to the facts in

this case, but even if strictly adhered

to, the same term applies to the term

“sale” as to the term “foreclosure,”

namely, that the same is not completed

until the certificate is acknowledged

and recorded, and that the only con

sistent construction of the statute, in
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view of all its provisions, is that the

mortgagee has ten days after the certif

icate of sale is recorded in which to file

for record the affidavit of disburse

ments, provided, of course, that the cer

tificate of sale is recorded within

twenty days after the sale.

Speaking of such a foreclosure, our

Supreme Court, in Johnson v. Cocks, 37

Minn., 532, says: “The sale is complete

(so far as any act is required to com

plete it) when the certificate is exe

cuted, acknowledged and recorded.”

See, also, Smith v. Buse, 35 Minn., 234,

and Arnot v. McCure, 4 Denio, 45.

The better reasoning is with the con

tention of the defendant. The Court

would feel impelled to hold with the

defendant, unless clearly against the

letter and spirit of the statute, for the

reason that a large portion of the bar

has for many years so construed the

law, and to hold otherwise now would

serve to promote extensive and mere

tricious litigation.

Leonard W. Rundlelt v. 1l|e Clty of St. Paul.

(District Court. Ramsey County, 61437.)

CITY OP IT. PA'U'I|—I‘UIIO1PLI¢ OOIIOIL

IIOIl—OIPIOIII~SLl’-AIIII.

The Common Council of a city has only

such powers as are expressly, or by neces

sary implication, granted to it by the

Legislature.

By the laws of 1887 and 1891, the sala

ries of certain ofiiccrs ofthe City of St. Paul

are fixed, and the Common Council has no

power to change the same.

Mxcnsm. & Pnnnnns and W. J. Romnu for plaintiff.

fB.J. Dannacn and Ronnrrsou HOWARD for de

endant.

BRILL, J.: The question in this

case is, whether the Common Council

of the City of St. Paul has power to

determine the salary of the City Engi

neer, or whether the amount of his sal

ary has been absolutely fixed by the

Legislature.

The Council has only such powers as

are expressly, or by necessary implica

tion, granted to it by the Legislature.

If the Legislature itself has fixed the

salary of a city oflicer, the Common

Council has no power to change it, un

less such power is expressly granted.

 

At certain times in the history of the

multitudinous and complex legislation

regarding the city, the Common Coun

cil had certain functions to perform in

connection with fixing the salary of the

City Engineer. At certain times it

was given power to fix his salary below

a certain sum specified. It is con

tended by the plaintiff that his salary

is now absolutely fixed by legislative

enactment, and that the Council has no

power to change the same. An exam

ination of the legislation had upon the

subject shows, without doubt, that his

contention must be sustained.

It is not necessary, in considering

the question, to go farther back than

the year 1874. A complete revision of

the charter was had at that time. All

the previous legislation relating to the

city was collected together and ar

ranged in one act; changes and addi

tions were made, and the act as passed

constituted the charter of the city.

(Chapter 1, Special Laws 1874.)

This charter provided, among other

things, for the election or appointment

of the various city ofiicers, and in some

instances fixed their salaries, and

under appropriate sub-chapters it pro

vided for the various legislative and

administrative departments and pre

scribed their powers and duties. It

contained this provision (Sub-chapter

3, Section 22): “The Common Council

shall also have the power, unless herein

otherwise provided, to fix the compen

sation of all officers elected or ap

pointed under this act. Such compen

sation shall be fixed by resolution at

the time the oflice. is created, or at the

commencement of the year.” The act

provided (Sub-chapter 6) for the ap

pointment of the Board of Public

Works and prescribed its duties. Sec

tion 11 of this sub-chapter provided for

the appointment by the Board of Pub

lic Works of a competent person as

civil engineer to ‘said board, who

should be removable at the pleasure of

said board, and that he should be ex
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ofiicio City Engineer. And the pro

vision regarding his salary was: “He

shall receive a salary to be fixed by

said Board of Public Works with the

concurrence of the Common Council of

said city. ' " " He shall be en

titled to such additional compensation

for assistants as may be allowed by

said board, with the concurrence of the

Common Council.”

It is apparent that the provision

giving the Council power to flx salaries

contained in Section 22 did not apply

to the case of the City Engineer. That

provision was only applicable where

the salary of an officer was not other

wise provided in this act. It was pro

vided in the act that the salary of the

engineer should be fixed by the Board

of Public Works, with the concurrence

of the Council.

The next legislation affecting the

question was in 1876, found in Chapter

86 of the Special Laws of that year,

which was an act entitled “An act to

amend certain sections of an act en

titled,” giving the title of the act of

1874, before referred to. This act spe

cifically amends certain sections of the

act of 1874, and it also contains inde

pendent provisions without specifically

referring to any sections of that act.

Section 5 provides as follows: "That

the following compensation shall be al

lowed and paid to the oflicers of the

city, and no more, to-wit.” Then the

various city ofiicers are named, and the

amounts to be paid each, and among

the others it is stated “that the salary

of the City Engineer shall be $2,500 per

annum, and such assistants, rodmen,

chainmen and clerks as the Board of

Public Works and Common Council

may by two-thirds vote order.” At the

end of the section it is provided “that

the Common Council shall have power

to reduce the compensation above pro

vided for or amount of the salary of

any offlcer or employe, but shall not

have power to increase the same.”

Though this act contains no words of

 

express repeal, it must be held that its

provisions respecting salaries super

seded and took the place of the pro

visions referred to in the act of 1874.

The power to fix the salary of the City

Engineer was taken from the Board of

Public Works, the amount to be paid

was named, and the Council was given

power to reduce the salaries below that

amount.

In 1878 (Special Laws, Chapter 216)

the Legislature passed an act entitled

“An act to regulate the salary and fees

of certain oflicers in Ramsey County,

Minnesota.” This act, besides fixing

the salary and fees of certain county

ofiicers, prescribes the salaries of cer

tain city oflicers, including the City

Engineer, whose alary was fixed at

$2,250, and provides: “There shall be

allowed such sums in addition for as

sistants in the engineer’s ofiice as may

be deemed indispensable by the Board

of Public Works.” It also provides

that no other or greater salary or com

pensation shall be allowed or paid to

any of the city ofiicers or in the ofiice

of any officer named than the amounts

named in the act, but that the Council

shall have authority to reduce the sal

ary, fees or compensation of any such

ofiicers. No reference is made to any

previous law, except that the last sec

tion provides that the act shall take

effect from and after its passage, any

thing in the city charter of the City of

St. Paul notwithstanding. It is doubt

ful whether this act was valid as to city

ofiicers.

In 1881 the Legislature passed an act

entitled “An act amending parts of the

charter of the City of St. Paul and acts

amendatory thereof,” which act was

approved March 5, 1881 (Chapter 93, S.

Laws 1881). This act, without refer

ring specifically to particular sections

of the charter except in one minor in

stance, or to prior legislation, makes

many and important changes in former

provisions respecting many city mat

ters. Section 3 provides that the Board
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of Public Works and Common Council

shall, on a day named in each year,

meet in joint convention and “elect :1

competent and scientific person as civil

engineer to the Board of Public Works

by viva voce (vote) of two-thirds of all

the members elect of the Board of Pub

lic Works and Common Council,” and

it provides that he shall be ex-ofiicio

City Engineer, and prescribes his du

ties.

Section 18 fixes the salary of various

city ofiicers, and, among others. the

City Engineer, at $2,500 (nothing being

said about assistants), subject to the

proviso at the end of the section that

the Council may fix the salaries of the

omcers named at a lower rate than

therein specified, and providing that

the Council shall not allow more than

certain amounts, which are named, not

including the City Engineer.

Section 19 is: “All acts and parts

of acts contravening this act are here

by repealed.”

In 1883 (Special Laws, Chapter 2) an

act was passed entitled “An act amend

ing parts of the charter of the City of

St. Paul and acts amendatory thereof.”

This act amends certain specified sec

tions in the charter of 1874 and of

other subsequent acts not material

here; and section 13 provides as fol

lows: “That Section 18 of an act

amending parts of the city charter of

the City of St. Paul and acts amend

atory thereof, approved March 5, 1881,

be and the same is hereby amended so

as to read as follows: Section 18. The

salary of the City Controller shall be

$2,500 per annum; the salary of the

City Engineer shall be $2,500 per an

num; the salary of the First Assistant

Engineer shall be $2,000.”

Then follows all the city ofiicers

named in the act of 1881, with the sal

ary of each, save the Chief Engineer of

the Fire Department, whose salary had

already been fixed by an act passed at

the same session. (Chapter 6, S. Laws

 
1883.) At the end of the section was

this provision: “The salary of the jan

itor of public buildings shall be such

sum as may be fixed by the Common

Council, not to exceed $70 per month,

however.” The clause contained in

Section 18 of the act of 1881, giving the

Common Council power to fix salaries

at a lower sum, was omitted, and

neither in Section 18 or elsewhere in

the act of 1883 was" any provision of

that nature found.

Twice since the last act named the

Legislature has fixed the salary of the

Engineer, and in neither instance has

there been any right reserved in the

Council to change the amount named

by the Legislature.

In 1887 (Chapter 7, Special Laws

1887) an act was passed which was de

clared by its title to be “An act to

amend Chapters 6 and 7 of the act of

1874 and acts amendatory thereof,”

which chapters of the act of 1874 pro

vided for the organization and duties of

the Board of Public Works, and the

appointment, duties and salary of the

Engineer and for special assessments.

The act of 1887 was a complete revis

ion of the law relating to the Board of

Public Works and special assessments

Section 9 of this act provides that the

Board shall elect a civil engineer of the

board, who shall be ex-oflicio City Engi

nieer, and, after prescribing his duties

and term of ofiice, contains this provis

ion: “He shall receive a salary of

$5,000 per annum. Said Engineer shall

appoint a first assistant, who shall hold

his oflice for a like term and shall re

ceive $2,500 per annum. Said Engi

neer may appoint such further assist

ant engineers as the public servicc may

require, and said assistant engineers

and employes in his department shall

receive such compensation as the

Board, with the concurrence of the

Common Council, may determine." All

acts and parts of acts inconsistent with

this act are expressly repealed.
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In 1891 (Chapter 9, Special Laws

1891) an act was passed entitled “An

act to establish and regulate the sal

aries and compensation of certain oili

cers in the City of St. Paul, and to abol

ish certain ofilces of said city and of

the Board of Water Commissioners of

said city, and to provide the maximum

amounts allowed for the administra

tion of certain departments of said

city, and to repeal all acts inconsistent

therewith.” Section 1 begins: “That

for the faithful discharge of their re

spective duties, the following named

oflicers of the City of St. Paul shall re

ceive per annum, payable in equal

monthly installments out of the city

treasury, the amounts herein specified,

viz.” Then follows the various officers

of the city, and the amounts to be paid

each. After naming the Mayor and his

Secretary and the City Treasurer is the

following: “The City Engineer the sum

of $5,000 per annum. The Common

Council of the said city may from time

to time fix and provide for the com

pensation of the assistant and other

subordinates of said City Engineer’s

oflice at such amounts as shall seem to

said Common Council proper, the ag

gregate of said amounts not to exceed

the sum of $40,000 per annum. The

said City Engineer shall furnish engi

neering services for the Board of

Water Commissioners of said city

when and to the extent only by them

in writing requested, and the cost

thereof shall be paid out of the sum of

$40,000 hereinbefore provided for.”

Whenever an oflicer has clerks and as

sistants, the provisions of this section

are similar to those quoted, the

amount to be paid employes of the

ofiice being expressly fixed, or the

maximum amount being limited, with

power in the Common Council or in the

ofllcer to determine their compensation

definitely. No provision is made in the

act for the Council to revise, or limit,

or fix in any manner, the amounts

named in the act to be paid the officers

themselves. The act contains a clause

repealing all acts and parts of acts in

consistent with its provisions.

A subsequent statute revising the

subject-matter of a. former one, and evi

dently intended as a substitute for it,

although it contains no express words

of repeal, must operate as a repeal of

the former to the extent to which its

provisions are revised and supplied.

The act of 1881, when passed, regu

lated the appointment and duties of the

City Engineer and the matter of his

salary. It was evidently intended by

the Legislature to cover the subject.

It was the last expression of the legis

lative will, and it constituted the law

relating to the salary of the Engineer.

It is too well settled to need citation

of authorities, that when a statute pro

vides that a section of the former act

“shall be amended so as to read as fol

lows,” any part of such section not

found in the new section is repealed.

There can be no doubt that the amend

ment of Section 18 of the act of 1881 by

the act of 1883 repealed every provision

of Section 18 not contained in the law

of 1883; and so the provision of Section

18 of the Law of 1881 that the Com

mon Council might reduce the salary

of the various ofllcers was repealed by

the law of 1883. Where a clause in an

act is re-enacted by successive Legisla

tures it is not necessary, in order to its

repeal, that the Legislature should re

peal expressly each successive enact

ment. The repeal of the final enact

ment disposes of the provision; and the

repeal of the provision before referred

to in Section 18 of the act of 1881, by

the act of 1883, left the Council with

out power to reduce or flx the salary of

the Engineer. If there were any doubt

as to the correctness of this proposi

tion, the matter is settled beyond ques

tion by the acts of 1887 and 1891. The

law of 1887 provides that the Engineer

shall be elected by the Board (before he
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was elected by the Board and Coun

cil), fixes his duties and provides that

he shall receive a salary of $5,000 per

annum, and that he shall appoint a first

assistant, who shall receive a salary of

$2,500. Then it provides that he may

appoint such further assistants and em

ployes as the public service may re

quire, and that the Board, with the

concurrence of the Common Council,

may determine the compensation of

such assistants and employee, and all

acts and parts of acts inconsistent

therewith are repealed.

Clearly the provision that he shall re

ceive a salary of $5,000 is inconsistent

with the provision that he shall receive

$2,500, less such amount as the Com

mon Council may determine; and the

clause giving the Board and Common

Council power to flx the compensation

of certain of hi employes is very sig

niflcant in this connection.

What is said regarding the law of

1887 applies with still greater force to

the law of 1891. The title of the law

of 1891 indicates that it was the inten

tion to cover the whole matter of sal

aries of the otilcers named in the act,

and the repealing clause repeals all in

consistent acts. The language of the

act that for the faithful discharge of

their duties the oflicers named shall re

ceive the sum stated is wholly incon

sistent with the idea that the Council

might fix their salaries at some other

amount; and the provision that the

Council may fix and provide for the

compensation of the assistant and

other subordinates excludes the idea,

under a very familiar rule of construc

tion, that the Council was to fix the

salary of the Engineer himself.

Without pursuing the argument, I

am of the opinion that the Common

Council had no power to reduce the sal

ary of the City Engineer, and that the

resolution pleaded in the answer was

without eifect.

EXHIBITS.

District Court Rule-Special Rule of the nth

District.

All exhibits introduced in evidence

by any party in the trial of all actions

shall be marked by the stenographer,

and shall be left in the custody of the

stenographer until the close of the trial

of said cause; and when the trial of

any cause is completed the stenogra

pher shall deliver all exhibits intro

duced in evidence in each case to the

Clerk of said Court, and the said Clerk

shall cause the same to be filed and kept

in a proper and safe place, and shall

cause the same to be made and shall

keep a proper index or reference book

wherein shall be kept a list of all such

exhibits, with reference to their place

of deposit, so that they can be readily

found by any parties interested there

in; and no person or persons shall be

permitted to remo\e any of such ex

hibits from such depository except

upon the written order of the Court;

provided, that all attorneys and inter

ested parties shall have an oppor

tunity to examine the same in the oflice

of the said Clerk under reasonable pro

visions to be provided therefor.

This rule shall take effect and be in

force from and after this 4th day of

September, 1895.

Duluth, Minnesota.

Is Mars inhabited, and, if so, by what

kind of people? These are questions

Percival Lowell attempts to answer in

his final article on Mars in the August

Atlantic.

No magazine article of recent years

is calculated to arouse more interest

than Jacob D. Cox's article on Judge

Hoar in the August Atlantic. The

title is “How Judge Hoar Ceased to Be

Attorney General ;” and it is a most im

portant contribution to the secret polit

ical history of our country.
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This number of The Journal is de

voted largely to a report of the pro

ceedings of the Minnesota State Bar

Association, held at St. Paul on Sep

tember 13th, 1895.

The meeting was one of the best ever

held by the Association. The addresses

of the president and of Senator Davis,

it would seem, ought to be productive

of action beneficial to the bar and to

the State.

The Association has not, heretofore,

exercised the influence it ought, either

on the bar or the State at large. It

has never attempted to voice the gen

eral opinion of the lawyers of the State

upon those important questions which

they are peculiarly able to decide, and

hence its meetings have attracted but

little attention, and but few have for

mally connected themselves with it.

But a new regime seems to have been

ushered in at this meeting.

The address of the president, Mr.

Hahn, is excellent, and if the course

therein advised be pursued by the As

sociation it will certainly become very

influential in guiding the legislative ac

tion of the State, and in moulding gen

eral public opinion.

The address of Senator Davis, and

the action of the Association upon the

question of constitutional revision,

therein discussed, seems to evince a.

spirit of willingness on the part of the

Association to assume the initiative in

legislation. This, as remarked by both

Senator Davis and Mr. Hahn, is where
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such a proposition should originate.

In our busy country, where there is no

leisure class who can and will devote

themselves disinterestedly to the serv

ice of the State; where all, or almost

all, of the capable men are employed in

some gainful occupation, there is no

class so well fitted to initiate and carry

forward constitutional and legislative

revision as the lawyers. And the work

can best be done by them through such

a medium as the State Bar Association.

Organization is essential to successful

action, as remarked by the president,

and therefore the success or failure of

the Bar Association is fraught with

good or evil to the State.

PROCEEDINGS OF THE TWELFTH AN

NUAL MEETINO OF THE MINNESOTA

STATE BAR ASSOCIATION.

The twelfth annual meeting of the

Minnesota State Bar Association was

held at the Capitol in St. Paul on Fri

day, September 13th, 1895. The meet

ing was called to order at 2 o’clock P.

M. by the president, Mr. W. J. Hahn.

In the absence of the secretary, Hon.

H. F. Stevens was elected secretarypro

temporc.

The president then proceeded to de

liver an address upon the purposes and

prospects of the Association, and was

followed by Hon. C. K. Davis upon the

' duties and privileges of the bar.

Moved and seconded that election of

members then follow, and Messrs.

James Schoonmaker, of St. Paul, and

John T. Baxter, A. Ueland, A. B.

Choate, A. Y. Merrill, Albert H. Hall,

John H. Nickel, George E. Le Clair,

James O. Pierce, Fred W. Reed, S. R.

Child and H. E. Fryberger, of Minneap

olis, were duly admitted to member

ship.

On motion of Gen. John B. Sanborn,

the thanks of the Association were

tendered to the president and to Sen

ator Davis for their able addresses,and

the oflicers were directed to cause 500

copies of the same to be printed and

distributed.

Discussion ensued upon the topic.

“Shall there be a Constitutional Con

vention, and, if so, when?” participated

in by Messrs. Chas. G. Houpt, of Fergus

Falls, J. B. Sanborn, H. L. Williams, H.

F. Stevens and W. P. Murray, of St.

Paul, and Messrs. G. P. Flannery, J. A.

Kellogg and James 0. Pierce, of Minne

apolis, after which, upon motion of

Gen. J. B. Sanborn, it was unanimously

voted as the sense of the Association

that such convention should be held at

the earliest practicable date.

On motion of Gen. J. B. Sanborn it

was voted that the matter of the relief

of the Supreme Court be referred to a

special committee of five to be appoint

ed by the chair.

On motion of Gen. J. B. Sanborn the

secretary was directed to cast the vote

of the Association for the re-election

of the present oiiicers of the Associa

tion, which was done and duly an

nounced as follows: President, \V. J.

Hahn, of Minneapolis; vice president,

H. F. Stevens, of St. Paul; secretary,

E. H. Ozmun, of St. Paul; treasurer, D.

F. Simpson, of Minneapolis; and for

the members of the governing board as

last year.

After remarks by the president and

Messrs. J. W. Arctander, C. C. Haupt,

Daniel Fish, A. Barta, J. O. Pearce and

others, upon motion of G. P. Flannery

it was voted that the constitution be

amended so as to hereafter allow the

governing board to fix the time and

place of the annual meeting.

On motion of Daniel Fish it was

voted that committees be appointed to

attend to details of annual meetings.

On motion of D. F. Simpson it was

voted that the constitution be so

amended as to provide that the presi

dent and secretary of each local Bar

Association in the State be ex-oilicio a

member of the goverining board oi‘ this

Association.

On motion the meeting adjourned.

A true record.

Attest:

H. F. STEVENS,

Secretary Pro Tem.
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SHALL THIS ASSOCIATION

TAINEDP

By the President, W. J. Hans.

We are accustomed to speak of our

country with much pride and con

siderable boasting as the greatest

in the history of the world. To a cer

tain extent and in in.-uiy particulars

.this is true. Whether we consider its

vast territorial extent; its diversified

climatic conditions; its measureless

natural resources; the character and

productiveness of its soil; the beauty

and variety of its scenery; its inesti

mable mineral wealth; its rapid settle

ment and wonderful development; its

past history and future possibilities-—

we are alike astounded at the prospect

and fail to grasp, in full significance,

either the grandeur of our inheritance

or the responsibilities of our situation.

We may justly say we are indeed citi

zens of no mean country, and feel that

our pride is both justifiable and com

mendable, our boasting not without

warrant.

BE SUS

Our position, however, in the social

evolution of the race is in many re

spects unique. The destiny which we

seem called upon to fulfill, while :1

grand and imposing one, involves the

solution or problems in the aritmetic

-of government which are alike inter

esting and exceedingly intricate. A

government “of the people, by the peo

ple and for the people;” the whole peo

ple, the rich and the poor, the learned

and the ignorant, the honest. and the

vicious, the patriots and the dema

gogues; can such a government he suc

cessfully maintained, and its elevating

and broadening influence upon the

race perpetuated? That is the ques

tion which we, in this generation,

have, in part, to meet. It is the ques

tion which confronted the fathers

when they laid the foundation of this

republic. It is the question which our

children and children’s children must

face in the years to come.

 
 

It was a noble conception-—this gov

ernment of ours. The field for its

growth and development was new and

vast. We had no ancient history to

embarrass us, and but few precedents

to hamper or to guide us. It required

courage of high order, with self-eonfi

dence and faith in American humanity

of monumental character to launch so

frail a craft upon such a tempestuous

sea. In the light of the past expe

rience of the race; with full knowl

edge of the then condition of mankind

-and his snail-like progress onward

and upward; appreciating to the ut

most the shortsighted vision, the

vacillating, impulsive, selfish charac

ter of man, the founders of this gov

ernment might well not only have hesi

tated to undertake so novel and dan

gerous a task, but have relegated its

suggestion to the realm of Utopian

speculation.

Unlimited right to vote; unlimited

right of speech and publication; all

power resting ultimately in the hands

of an irresponsible majority; life and

property in the last analysis subject

in a greater or less extent to the

whims and caprices of the sordid, the

selfish, the designing, the aspiring, the

indifierent. Who, under such circum

stances, could fail to note the possible,

and in fact probable, danger? In

deed, I think we may say, without

fear of successful contradiction, that

at the time our government was estab

lished no careful student of history be

lieved it could long continue. The

fathers themselves evidently had se

rious doubts as to its eventual success,

and saw the time when greater secur

ity to life and property would be nec

essary.

But who, at that time. historian or

patriot, could have foreseen or imag

ined that the then feeble, sparsely set

tled, impecunious thirteen colonies

should within a single century have

grown and developed and expanded
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into this imposing, all-embracing, stu

pendous nation with its seventy mill

ions of people, its untold wealth, its

numerous, large and ever-increasing

cities, its heterogeneous population?

That all this and more should have

been accomplished in so short a time

and our form of government remain

intact, is the most wonderful thing in

all political history.

Permit me in this connection to en

force the trite suggestions I have

made by recalling to your recollection

the famous letter of Lord Macauley,

written on receipt of a copy of Ran

dall’s Life of Jefferson, from the

author in 1857, in which he said that

“he could not reckon Jefferson among

the benefactors of mankind,” because

he had “long been convinced that in

stitutions purely democratic must

sooner or later destroy liberty or civil

ization, or both.” He continues:

“As long as you (the Americans)

have a boundless extent of fertile and

unoccupied land, your laboring popu

lation will be far more at ease than

the laboring population of the Old

World; and, while that is the case, the

Jeiferson politics may continue to ex

ist without causing any fatal calamity.

But the time will come when New

England will be as thickly peopled as

Old England; wages will be as low and

will fluctuate as much with you as

with us; " ' " then your institu

tions will be fairly brought to the test.

" " ' It is quite plain that your

government will never be able to re

strain a distressed and discontented

majority, for with you the majority is

the government and has the rich, who

are always a minority, absolutely at

its mercy. ' " " I seriously ap

prehend that you will, in some such

season of adverity, do things which

will prevent prosperity from return

ing; that you will act like people who

should in a year of scarcity devour all

 

the seed corn, and thus make the next

a year, not of scarcity, but of absolute

famine. There will be, I fear, spolia

tion; the spoliation will increase the

distress; the distress will produce

fresh spoliation. There is nothing to

stop you. Your constitution is all sail

and no anchor. As I said before, when

a society has entered on the down

ward progress, either civilization or

liberty must perish; either some Gav

sar or Napoleon will seize the reins of

government with a strong hand, or

your republic will he as fearfully plun

dered and laid waste by barbarians in

the twentieth century as_the Roman

empire was in the flfth, with this dif

ference: that the Huns and Vandals,

who ravaged the Roman empire, came

from without, and that your Huns and

Vandals will have been engentlered

within your own country, by your own

institutions.”

It is unnecessary for me to weary

you with further remarks or quota

tions bearing upon the question of the

inherent difiiculties in our form of gov

ernment. My purpose is not to point

out in particular what these dangers

are. No thoughtful man, and cspe

cially no thoughtful lawyer, has failed

to see and to be impressed with their

gravity. ‘

Yet, notwithstanding the prediction

of philosophers and the fears of many

of the founders of this nation, we have

come thus far on our way with con

stantly increasing wealth and nu1n

bers, the wonder and admiration of

mankind. Dangers the most serious

have been confronted and avoided.

Perils the most threatening have been

met and overcome. By counsel and

compromise, by blood and sacrifice we

have many times been rescued from

risk and‘ jeopardy. And what has

been, to a great extent at least, the

conservative force and directing

agency which has made the achieve
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ment of this amazing issue feasible?

W'hat has been the sheet anchor of the

republic amid all the storms of passion

and the waves of faction which have

arisen in our path and surged around -

our progress? What influences have

been at work to minimize these difli

culties and to make possible the ac

complishment of these marvelous re

sults?

I think we may confidently assert

that no careful observer of our history

and development as a nation has failed

to note the helpful and preservative

force which has been exerted by the

bar of this country. Edmund Burke,

in one of the greatest of all his

speeches, observes, concerning the

American colonies: “In no country,

perhaps, in the world, is the law so

general a study. The profession itself

is numerous and powerful, and in most

provinces it takes the lead. The great

est number of the deputies sent to con

gress were lawyers.” That accurate

and philosophical observer of our in

stitutions, De Tocqueville, sixty years

ago, after a careful study of them,

wrote: “I cannot believe that a repub

lic could subsist at the present time if

the influence of lawyers in public busi

ness did not increase in proportion to

the power of the people.” This emi

nent and profound Frenchman also ob

served “that the legal profession in the

United States is qualified, by its

powers and even by its defects, to neu

tralize the vices which are inherent in

popular government.” “The lawyers

of the United States,” he says, “form

a party which is little feared and

scarcely perceived, which has no badge

peculiar to itself, which adapts itself

with great flexibility to the exigencies

of the time and accommodates itself to

all the movements of the social body.

But this party extends over the whole

community, and it penetrates into all

classes of society. It acts upon the

 

country imperceptibly, but it finally

fashions it to suit its purposes.”

And Justice Harlan, in his address

at the celebration of the centennial of

the adoption of the federal constitu

tion, said: “If there be security for

life, liberty and property it is because

the lawyers of America. have not been

unmindful of their obligation as min

isters of justice.”

But it is not essential to the estab

lishment of this claim that the opin

ions of men, however eminent, be

taken as true. Ithink alittle reflection

upon the intimate connection which

the laws of our country and the admin

istration of those laws have, and in the

very nature of the case must have,

upon the prosperity, the peace, the

good order, the well being, the inter

ests and affections of the people, and

upon the vast, permeating, and, in

many directions, the absolutely con

trolling influence of the bar in mould

ing and fashioning those laws and di

recting their administration, must con

vince the most skeptical that it is no

idle boast or egotistical assertion.

Judge Dillon, in one of his admir

able lectures on Laws and Jurispru

dence, says: “It is the justice of

good laws well enforced that restrnins

and punishes the criminal; that erocts

the only effectual barrier against the

uncurbcd and multitudinous passions

of men as they come surging on with

the power of the ocean and proclaims,

‘thus far and no farther;’ that protects

with absolute impartiality every right

recognized by the law, whether of nat

ural persons or corporate, of the weak

or the strong, against any who menace

or invade it; that stands as the im

personation of the highest attribute of

God, not passively with her scales in

equipoise, but with flaming sword, to

guard the injured and the innocent,

and to strike down the high-handed or

the fraudulent wrong-doer.”
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Again he says: "ln our time. cer

tainly in our country, no government

is secure that does not rest upon the

interests and affection of the [.§t)\'('l'll(‘(l.

Ordinarily, when things are movin-.1; on

in the even, accustomed tenor of their

way, we lose sight of the vital depend

ence of national life upon national

justice. But let the safety of the na

tion be threatened from within or

without, in the pressure and stress of

such an exigency, which comes sooner

or later to all nations, then is instantly

perceived and felt the vital relation be

tween the national justice and the na

tional existence. If all interests in

"the state, those of labor and those of

capital, which are always closely allied

and rarely antagonistic, except as the

result of laws which operate unjustly

upon the one or the other; if all per

sons within the state, regardless of

birth, race, religion or condition, feel

that the state is the highest embodi

ment of practical beneficence, and

surely to be relied on to do equal

justice to all men and all interests—

then in the moment of public peril all

persons rise and rally, dilated and

transtlgured by a sublime and irresist

ible patriotism, bringing as free-will

ofierings their treasure and their lives

to defend and preserve the laws and

institutions which they have found to

be so dear. Then especially it is that

the strength of popular institutions

such as ours is revealed and demon

strated.”

The same eminent jurist, sp..-Jking

of our institutions and the relations of

the bar to the same, says: “It is with

the laws and the legal institutions of

such a nation—f0unded upon the sov

ereignty of the public will; with the

cherished traditions and rich heritage

of its past history and achievement:-1;

with its present greatness and gran

deur; with the bright visions of the

future which it opens to our view, and

which, expanding illimitably as we

gaze, swell our hopes and exalt our

pride; a homogeneous people, widely

distributed over a territory of more

than imperial extent, with a common

language, with common interests, with

common aspirations and hopes--it is

with the laws and legal institutions of

such a country that we have to do, and

which are placed under the special

guardianship of the bar of America.”

And then adds: “The lawyers and stu

dents of law of America ought espe

cially to remember that the strength of

the nation largely depends upon its

laws and the manner in which they are

administered.”

Again Judge Dillon, in speaking of

the influences of the bar upon the laws

of England, and which with equal or

greater force may be applied to the bar

of this country, says: “The fashion

ing of the laws of England is, in its

last analysis, the work, not of lawyers

and judges, but in a broad sense the

work of.‘ the bar, of whom the judges

are an integral, and in virtue of the

functions and powers of the judicial

ofilce, a most important part.” And

again in the same connection he re

marks that “the rules of English law

are all-embracing in their protective

energy, and that they have in the main

been the work of the courts. which

have defined, established and enforced

them. They have their source or au

thoritative evidence in the adjudged

rights of individuals.” He designates

the lawyers and judges of England the

“artiflcers and builders of English

law,” which law, as exemplified in the

judicial history of England, and of the

colonies, and of the United States, he

declares to be “the best system of prac

tical justice, adapted to the needs of

the people whose conduct it regulates,

which the world has ever seen, the

civil or Roman law not excepted.”

Said :1 distinguished member of our
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profession in concluding a brief review

of the life of one of the most eminent

men who ever graced the bench of the

Supreme Court of the Uuilzc-d States

(Chief Justice Tansy): "Ours is =1 pro

fession whose labors and talents are

expended for the most part upon the

controversies of individuals and about

transitory affairs. And yet it is of all

professions the one most important

to good government and to just living.

In our favored land, with its great nat

ural advantages and its freedom from

arbitrary government, where individ

ual rights are protected even against

the government itself by fundamental

laws, the administration of the law is

that exercise of government which is

at once the most frequent and the most

important. To it we must look for re

lief from injustice, for the preserva

tion of personal rights and for the pro

tection of property. We may differ

about political questions, about the

nature of government, :lb0l1iI public

policy; but for ourselves and our daily

lives what we most need, what is of

the highest importance to eacli one of

us is a. pure, just, wise and fearless ad

ministration of the law.”

A single instance given by Judge

Dillon of the inestimable ervice per

formed by the bar, in its true and

broad sense, for the welfare and per

petuity of this government may give

us some conception of the truth of

what I am now endeavoring to show.

He says: “If the Supreme Court, dur

ing the period of active- national de

velopment, covered by the long otlicial

career of Chief Justice Marshall, had

put a narrow and inelastic construc

tion upon the federal constitution, so

that it could not have expanded with

the growth and answered the necessi

ties of a great people, it would have

been calamitous to an extent no words

can portray and no imagination con

ceive. His views left it possible for

the national growth to take place in

  

accordance with the natural process of

evolution.”

In the same connection, and refer

ring to the same subject-matter, one of

the most eminent lawyers who has

adorned the profession in this country

(Rufus Choate), says: “I do not know

that I can point to one achievement in

American statesmanship which can

take rank for its consequences of good

above that single decision of the Su

preme Court which adjudged that an

act of the legislature contrary to the

constitution is void, and that the judi

cial department is clothed with the

power—and he might have added

charged with the duty—t0 ascertain

the repugnancy and pronounce the

legal conclusion; that the framers of

the constitution intended this to be so

is certain; but to have asserted it

against congress and the executive: to

have vindicated it by that easy yct ada

mantine demonstration than which the

reasonings of mathematics show noth

ing surer; to have inscribed this vast

truth of conservatism upon the public

mind, so that no demagogue, not in the

last stage of intoxication, denies it——

this is an achievement of statesman

ship (of the judiciary) of which a thou

sand years may not exhaust or reveal

all the good.”

But not only has the bar exercised

a most salutary sway in the fashion

ing and moulding of our jurisprudence

and laws, and exerted a most healthy

and conservative influence on the com

munities in which they live, through

the clients whom they advise, the

juries whom they address, and the cit

izens with whom they minglc; but it

has fostered on the part of the people

a devotion to individual rights under

the law and a courage in vindicating

and maintaining them by the constant

fearlessness which has at all times

characterized the profession in assert

ing legal rights committed to their ad

vocacy or defense.
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Bare Ben Johnson dedicated a play,

“To the Noblest Nurseries of Human

ity and Liberty, Inns of Court.”

“Intrepidity in the discharge of pro

fessional duty is so common a quality

at the English bar,” said Sir James

Mackintosh in a speech in defense of a

client for libel, “that it has, thank God,

long ceased to be a matter of boast or

praise. If it had been otherwise;

' " " if the bar could have been

silenced or overawed by power, I may

presume to say that an English jury

would not this day have been met to

administer justice. Perhaps I need

scarce say that my defense shall be

fearless in a place where fear never en

ters any heart but that of a criminal.”

Said a distinguished member of the

American bar in a recent address:

“Maynard, with the weight of ninety

years upon his snow-crowned head,

leading the defense against the arbi

trary prerogative of the crown; John

Adams standing amid a storm of pop

ular indignation in defense of hated

foreign soldiers, against illegal prose

cution; Seward, speaking for the weak

and friendless freemen, and Dana dar

ing social ostracism and personal vio

lence in defense of the fugitive slave,

are only illustrations of how the bar

unawed by power, unmoved by popular

clamor, has always stood for personal

liberty regulated by law.”

But whatever the dangers and dim

culties of the past may have been, and

to whatever extent they may be said to

be inherent in our form of government,

and therefore continuous. the rapid de

velopment we have experienced, and

the wonderful increase in wealth and

population which we have had, have

multiplied and aggravated both. New

obstacles and unforseen exigencies are

presenting themselves. The apparent

ly irrepressible conflict between cap

ital and labor; the imminent danger

incident to unrestricted immigration;

the peril pertaining to the ever-in

creasing disparity of pecuniary and so

cial conditions; the jeopardy arising

from the advanced position and ever

increasing boldness of socialistic and

communistic ideas; the hazard which

presents itself in the insidious and

threatening opinion, now unfortunate

ly so frequently and so daringly ex

pressed, that the judiciary itself should

be but the mere tool to register the

judgments and decrees of an excited

and unreflecting majority; the risk

which may flow from the power and

possible corrupting influence of im

mense wealth and vast corporations;

the chance of irreparable injury to our

institutions in particular and to the

cause of humanity in general, which is

liable to happen from the sordid, self

ish, grasping spirit of the age-—all

these, with many more as serious and

as threatening, call upon us as men. as

citizens, and, above all, as lawyers, to

come up to the full measure of our

stature and to see to it that by no act

or omission of ours shall the glorious

heritage bequeathed us by the fathers

perish from the earth.

“The special duty of the American

lawyer,” says Judge Dillon, “is, of

course, to improve and promote the

laws and jurisprudence of his own

country. I-Vhat great and complex

problems confront the American law

yer growing out of our vast territorial

extent and our distinct federal and

state systems of government and juris

prudence; out of the changes wrought

by iron, steam and electricity in busi

ness and all the modes of communica

tion and transportation; out of the

combination of capital almost without

limit in corporate form affecting inter

ests vital to individuals and to society?

The law has to be adapted to these

new situations and circumstances.

VVhat a weighty work! Truly, it de

mands the most attentive study. the
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most penetrating observation, the most

sedate consideration, the ripest judg

ment. Here will be found work for

all. ' ‘ "

ambition can inspire, what higher duty

can engage the American lawyer, than

to assist in his day in advancing this

structure and adapting it by alteration

and enlargement to the changed and

changing condition of society, a work

which must ever go on, yet never ‘be

completed?”

Beneath all our laws and constitu

tions lies public opinion, “elusive,

subtle, all-pervading, like the myste

rious forces of nature, and, like them,

tremendous for good or evil. That it

shall be not only untrammelled, but

sound and pure, and alike unawed by

the voice of one tyrant, or of many, is

the condition upon which, perhaps,

more than upon any other, the well

being of the nation (and the state)

rests. To that end it is your privilege

to contribute in fulfilling the purposes

of this association.”

Said that noted lawyer, David Dud

ley Field, in an address to the Amer

ican Bar Association in 1889: “We

take, in my opinion, but a very narrow

view of the obligation of our profes

sion when we leave out of it that of im

proving the laws we help to adminis

ter. One who is content in applying

these a he finds them, solacing him

self with the idea. that it is no part of

his business to help make them, or to

make them better, has an imperfect

estimate of his calling. His obliga

tions are, in fact, commensurate with

his opportunities, and these are greater

than those of any other class of citi

zens. He sees more clearly what is

needed, and he knows better how to

supply it.”

Another noted lawyer, in addressing

the same association, says: “Law is

the handmaid of progress, the political

factor of national and individual suc

What more generous _

 

cess. It becomes, therefore, our duty,

brethren, to see, as far as in us lies,

that we have good laws first, and then

ever to strive for their honest use and

impartial execution. “ ' ‘ Be con

stant and untiring in your intercourse

with the bar associations of the several

states. Organize your committees for

concerted plans of action, and bring

your influence to bear in state legisla

tures for the correction of evils in gen

eral legislation which cry out loudly

for reform.”

That eloquent Virginian, John Ran

dolph '1‘uckcr, speaking to the same

association in 1893, after tersely recit

ing the subjects which belong to the

reserved power of the states under our

wonderful system, says: “When I look

at these subjects for legislation,‘to

which the members of the bar, by their

training, learning and ability are fitted

above all other men, I wonder why our

great profession is content to devote

its immense faculties, so adapted to

promote the welfare of mankind, to the

mere accretion of wealth, oris seduced

from a field of labor so suited to its

energies, to employ them in a pursuit

of federal honors or emolument.

' * ' The work of moulding laws

to the growing need of our civilization

is most worthy of the ambition of the

bar- The highest legal ability of the

English bar and bench is laid under

tribute in parliament to the develop

ment of law to be the fit companion of

their splendid civilization. ‘ ' '

Let me urge upon the thoughtful

minds I see before me the imperative

duty of lending their labor and their

talents to rearing upon the foundation

of our inherited jurisprudence a super

structure which will energize, beautify

and regulate, by a wise system of law,

all the activities of our wonderful

American republic of free common

wealths and of free men. In the do

main of state legislation the real law
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yer of every state will find his best

place for enduring fame in the grateful

honors which a people will lavish upon

one who dedicates his best powers to

the growth and developlnent of law, as

the handmaid of civilization, as the

leader of human progress. and as the

conservator of our American constitu

tionnl system of governments.”

The year before, in 1892, Judge

Dillon, having in matchless language

referred to the spectacle of our federal

republic, which he characterizes as

“the creation, the prodigy, almost the

miracle of liberty and law as wrought

out and exemplified in the institutions

which our fathers formed,” proceeds to

say: “Holders in fee of such a mag

nificent and priceless inheritance, pres

ently for ourselves and of the reversion

for the generations that in endless suc

cession are to come after us, there

rests upon us the solemn and sacred

duty to see that the estate is not

wasted, despoiled or lost. This duty

rests generally upon all citizens; but in

view of the nature of our profession,

its studies, its labors and its influence,

it rests with peculiar and special force

upon it and upon us. ‘ " " It is con

solatory to think that it is at times

possible for a lawyer, even unaided, as

in Lord Bacon’s case, not only to dis

charge his debt to his profession, but

to overpay it. and thus to make the

profession his debtor. But his ability

to meet this obligation is much in

creased wben he acts in an organized

capacity.”

If, then, there are serious dangers,

inherent in our political system; if the

influence and power exerted by our

brethren in the past has largely con

tributed to the maintenance and per

petuation of that system; if those dan

gers have been increased by the strain

and stress of our very prosperity and

progress, and by reason thereof our

duty has become more pressing and

the necessity for an heroic effort on

 

our part to conserve and preserve more

imperative, may we not seriously and

earnestly inquire by what means and

through what agencies can we most

effectively and wisely exert our in

fiuence and put forth our power?

Should such a question be asked, I

think the answer is obvious. This is

peculiarly an age of organized effort.

Capital has become associated with

capital until, from the Atlantic day

springs to the Pacific's golden eves, its

gigantic, powerful hand controls and

moves or retards the vast machinery

of our commercial and industrial life.

Labor has united in societies so power

ful and compact that the edict of a few

men paralyzed for a time the business

and intercourse of the greater portion

of this land. The Young Men’s Chris»

tian Association, the Christian En

deavor societies, the associated char

ities, the municipal reform organiza

tions, all emphasize the fact that we

have learned that the trite saying, “in

union is strength,” is as true in the

contest against evil in all its forms,

and in the discharge of our Christian

and humanitarian duties, as in a con

test for liberty or in the achievement

of independence. “Everybody is wiser

than anybody,” says Talleyrand, and

truly.

But not only is it a fact that the

power for good which the bar is capa

ble of exerting, and should exert, is in

creased in a geometrical ratio by

organized efiort. but the same organi

zation is equally required by the at

tentive study, the penetrating observa

tion and the sedate consideration

which is necessary to a proper dis

charge of the duties devolving upon

the bar, and which can only be cer

tainly attained by discussion and mu

tual interchange of opinions and plans.

I think the saying of Lord Coke as

to the benefits of oral arguments in the

determination of cases, that “no man
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alone, with all his uttermost labors,

nor all the actors in them, themselves,

by themselves, ' ‘ " can attain

unto a right decision,” can be equally

applied, and is just as true when ap

plied, to the consideration and deter

mination of what is necessary and best

to be attempted in the line of the bet

terment of our laws and the improve

ment of our procedure.

There are at least two directions in

which an organization such as this can

exert a most salutary influence upon

the laws and their administration more

etfectively, more wisely and more rap

idly than by the individual eiforts of

its individual members. The first is

legislation. In speaking of this matter

adistinguished member of our profes

sion (Mr. James C. Carter), in the an

nual address delivered at a meeting of

the American Bar Association, said:

“Here is the principal field of direct

and voluntary reform. It is here that

society can consciously note its defects

and shortcomings and resolve upon

change and improvement. And it is

here that the imperfections of the in

strumentality involves the greatest lia

bility to error. Surely there is no

employment which demands a larger

measure of wisdom than that of sur

veying the field of human activities,

observing the tendencies to evil, dis

cerning the unconscious etforts of so

ciety to counteract them, divining the

common thought which is animating

the general mind and contriving plans

which will be accepted as satisfactory

experssions of that thought. " ' ‘

For such a work a combination of qual

ifies is requisite which is rarely found

in one individual. There is room and

demand for the united labor of all."

The second is that of judicial inquiry

and decision. Here is a vast field for

effort peculiarly our own. It is our

duty to keep abreast of and in full

sympathy with every healthy, judi

cious advance made by society, “catch

ing the spirit which animates the

movement,” and making it our united

aim to keep jurisprudence alongside

other social tendencies. The influence

of the bar in this particular domain

cannot be overestimated.

Mr. Bryce, in his American Common

wealth, well says: “The keen interest

which the profession takes in the law

secures an unusually large number of

accurate and competent critics of the

interpretation put upon the law by the

judges. Such men form a tribunal, to

whose approval the judges are sensi

tive, and all the more because, like the

judges of England, but unlike those of

continental Europe, they have been

themselves practicing counsel.”

The discussions had, the labor pur

formed, the permanent good, while per

haps not yet fully realized, but which

must inevitably grow out of work

done by the American Bar Associa

tion at their annual meetings, and par

ticularly by the services of their very

able committees on jurisprudence and

law reform, on- judicial administration

and remedial procedure, on legal edu

cation and admission to the bar, throw

much light upon what an association

such as this may accomplish in our

narrower, but for us, and the people of

this state, more important field.

But it is unnecessary for me to at

tempt to state in detail the various sub

jects which might with propriety, and

ought in justice to ourselves and to so

ciety, to receive the united, earnest,

organized attention and consideration

of the bar of this state. We have been

sadly derelict in this regard hereto

fore. We are here today to infuse life,

vigor, energy, earnestness, a sense of

duty and responsibility in this respect

into the individual members of this or

ganization, hoping thereby that this

sometime poor, weak, halting, indiffer

ent, and therefore, useless society may
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become a power for good, an instru

ment of usefulness, the spring and

source of streams whose waters, like

the leaves of the tree of life, shall be

for the healing of the nations.

And as we stand today at the shrine

of our illustrious predecessors and for

a brief moment contemplate the high

sense of duty, the fearless courage, the

profound wisdom which animated and

directed them; reflect upon the manly,

conscientious, earnest way in which

they served this people; consider the

many new, complex, harassing, per

plexing questions which confront this

generation; seriously ponder upon

what we can do and what we ought to

do toward solving these difiicult prob

lems, and in the direction of serving

our state and nation in the best, wisest

and most effective manner possible;

and weigh the force and vastly in

creased influence which is possible

from united,organized endeavor—shall

we not, each one, solemnly resolve to

put forth every effort possible to make

this State Bar Association the living,

throbbing, eflicient, conserving and di

recting agency in all that concerns the

order and good government of this

state that it ought to be? Or, can it

be possible that we, the lawyers of

Minnesota, will, by indifference, by in

attention, by the selfish pursuit of our

own present narrow interests and the

interests of our individual clientage,

important and sacred as they are. per

mit it to be truthfully said that the

profession in this state has surren

dered its noble prerogative of mould

ing and directing legislation and of

bettering, simplifying and expediting

the administration of justice?

I have endeavored in this plain. un

varnished, brief way to call your atten

tion and the attention of the bar of this

state to the importance and desirabil

ity of some such organization as this.

Our brethren in the past have, in the

~_€ii'i

main, performed their duty as citizens

of this great country and as members

of our learned and noble profession,

which is so intimately connected with

the administration and prosperity of

our government. That we, as their

successors, will, as individual citizens,

and as individual members of the bur,

be as faithful to our trust and our op

portunities in the future, is to be cou

fidently expected. But that duty can

be best performed, and those oppor

tunities be more certainly embraced

and made the most of by an associa

tion of ourselves in some organization

where, by mutual interchange of views

and discussion of proposed measures,

we may be able to reach a more ra

tional conclusion and more certainly

accomplish what is best for our be

loved state and nation.

Our duty then is plain. To the build

ing up of our glorious system of laws,

many generations of judges and law

yers have brought their wisdom, learn

ing and experience. It is our special

duty in our day and generation, by the

best and most etfective means within

our reach, to carry forward the worl:

of improving the law, so that we may

leave it in a better condition than

when we found it; to keep on by the

same peaceful means with their labors,

“now strengthening its foundation,

now removing some unsightly angle,

anon lighting up or clearing out some

dark passage, now adding to its size

and improving its symmetry and useful

ness, and at all times carrying its walls

still higher toward the sky, thus pre

serving and adapting it, albeit at times

tardily, to the ever-changing and mul

tiplying wants of society.”

Ours must be a silent, peaceful, and

largely an unrecognized labor. No oun

non’s boom, no musket’s rattle, no

blood-stained field, no wild huzzah of

serried hosts will attest the quiet victor

ies for liberty and for humanity which
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we may win. No vast cathedra1’s dome,

no living marble form, no speaking

canvas scene will tell the story of our

achievements. Down deep in the ocean

of human activities, beneath the roll

and roar of the storm-tossed waves of

man’s constant struggle, in the still,

unfathomable waters that. send no

foam nor spray to catch the fleeting glo

ries of the passing sun, we must he

content to raise still higher the cc-ral

reef of justice and individual rights

under the law, and thus, by such noble

sacrifice, such blessed ininiolatiou of

self upon the immortal altar of man's i

higher destiny, connect ourselves with -

that which shall last until the Eternal 1

Voice shall say to the troubled billows '

that vex the sea of humanity, “Peace,

be still!" and in its placid waters be rc

flected the meridian splendor of the

perfect day.

 

Senator Davis spoke as follows:

A/Ir. President and Gentlemen of the

State Bar Association:

The bar of Minnesota, when I en-,

tered it in 1864, was an exceedingly

able one. It had been such from the

organization of the Territory. As the

bench is always the product of the

bar, so the judges of those times were ‘

men of lean-ning,ca.pacity and integrity, ,

Many of them remain with us. Nor

do they “lag superfluous on the stage.”

They continue to be positive forces in

the profession. It gives pleasure

on this fraternal occasion to name

some of those survivors. Flandrau,

irresistible when he is right and very

formidable even when he is wrong;

Emmett and Atwater, still in the pos

session and use of forensic vigor;

Chief Justice Wilson in the front‘

ranks of the profession, nnconquered ,

and irrepressibly unconquerable, pun

 

ishes his adversaries ulnis. calcibus;

ct dentibus; Chief Justice Mc- ',

Millan, always judicial, is in general

practice. Judge Nelson has presided

in the Federal Court ever since Minne

sota became a state. I believe that

he has never missed a term. During

this long and spotless judicial career

he has held, and still holds, the scales

of justice with ability and firmness

which have never been questioned.

These magistrates and others, their

cotemporaries and successors, well de

serving of much more than this gen

eral reference, to which I am re

stricted by the limitations of the pres

ent occasion, have created the law of

this state as expounded by the courts.

The foundation stones were laid by

them. Every course upon the still

rising walls is their masonry and that

of the bar over which they have pre

sided.

Viewing this juridical structure as it

now is, I think it may safely be as

serted that we need not fear a most

critical comparison with the similar

edifices which have been raised cotem

poraneously in other states. Indeed,

I think that the questions which have

been adjudicated in Minnesota are of

remarkable scope and diversity. 1

was impressed by this fact when I

came to the state in 1864 and began

to study the nine volumes of the Min

nesota Reports. Since then this com

prehensive judicial and forensic work

has gone on until we possess and are

administering a s_vstcn1 of law which

touches every boundary of practical

jurisprudence. A commentary on -the

common and equity law can be writ

ten from the State and Federal de

cisions of Minnesota. I insist that

my students, as they read Blackstone

and Kent, particularly the latter,

shall concurrently study these decis

ions upon the subject of each chapter.

The concrete, practical, existing law

is thus compared with or reinforced
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by the abstract and sometimes incon

clusive exposition of the commenta

ries, which are limited by the case

made law up to their date. For in

stance: When the student is reading

upon the constitutional provision

which prohibits the states from pass

ing any law impairing the obligation

of contracts, I put into his hands the

opinion of the late Chief Justice Gil

flllan in the State Railroad Bond case.

That great ‘judge, when all of his

mighty faculties were aroused by such

a subject, displayed judicial powers

of the very highest character, and his

exposition of that provision of the

Federal constitution is not excelled

by those of any of the great jurists

who have discussed, illustrated and en

forced it.

I delight to dwell upon such a com-

prehensive judicial system, created

and possessed by a commonwealth

which has existed only thirty-seven

years. In the law of contracts, of

personal relations, of corporations, of

real estate, of trusts and fiduciary

principles, and especially remedial

jurisprudence, all of which the bar and

the courts are in the daily act of crea

tion, Minnesota has advanced contin

uously and has often led the way.

But with all this much remains to

do, and I should most unprofitably

perform the duties of the present hour ~

by restricting my observations to enu

meration and praise of what has been

accomplished. The law is a progress

ive science, and the prinicple of mo

mentum is cardinal in its system.

The bar is a progressive body; it is,

moreover, the only profession whose

effects upon the temporal concerns of

society and the state are daily, inces

sant and immediate.

ization I include the bench within the

bar, for the judges are the umpires

of the profession to which they be

 

In this general- ‘

 

 

long, and the law is the only one of

the learned professions which con

tains such a tribunal within itself.

And so, at the risk of being dog

matic, but in the hope of being useful,

I venture to state some of the results

of my studies, observation and expe

rience concerning the needs of the

law, and upon the duties and power

of the b'ar to consummate the desired

result. I cannot be unconscious that, in

doing this, I shall excite latent preju

dices which exist in all professions.

We are inclined to love the ways in

which we have been taught and have

prospered. even if those paths have

become devious and overgrown and

run upon courses, necessary in former

times, but which, in the marvelous

changes of social and physical condi

tions, are no longer identical with

them, which too often do not now

touch them at all and cannot be made

to touch them except by forced turns

and windings which make the way

farer long for the application of the

geometrical axiom that a straight line

is the shortest distance between two

points.

Existing and inveterate conditions

demand many reforms in the body of

the law. They demand not only codi

flcation, but demolition, reconstruc

tion and institutional rearrangement

I think that the profession ‘approves

this as an ideal proposition, but I fear

that a majority of its members either

apprehend that it is impracticable or

are so appalled by the evils and de

fects which are so inextricably im

bedded in the structure that they re

press exprcssion of the desire under

the weight of the apparent difliculty

of its gratification.

And yet. in all the stages of human

progress, from its first emergence

. from barbarism into the most rudi

- mentary and primitive governmental

forms, into the pastoral and paternal
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status, thence into the agricultural

state, thence into the maritime, me

chanical and commercial condition

which includes all its predecessors,

through tribe and clan, through des

potism, limited monarchy and the re

public successively, through repress

ive ecclesiasticism up to the summits

of free thought and liberty of speech,

which also include their forerun

ners—-through and in all these great

cycles of human progress mounting

in an ascending spiral to the existing

lofty altitude of civilization, one of

the most functional agencies of this

immemorial evolution, this ever-con

tinuing genesis and exodus of human

ity, the reform and codification of

laws institutional and fundamental,

as well as laws incidental, collateral

and ancillary, have been the most

marked and enduring process of the

development. From Moses, Mann,

Zoroaster, Mahomet; from the De

cemvirs to Justinian and down to Na

poleon this truth conclusively ap

pears. And this legistic work has

survived all their other achievements.

Many of the precepts of the Hebrew

law-giver guide the actions of men to

day. The Code, the Institutes and

the Digest of Justinian have exercised

upon Europe from the date of their

promulgation an influence more im

perious and enduring than the con

quests of the “mightiest Julius” and

Ill his successors. They illumined the

dark ages; they tempered the irrup-.

tions of the barbarians. As kingdom

after kingdom rose above the surface

of that universal and raging deluge

which had submerged the Roman em

pire, they found ready for adoption

that immortal system of jurispru

dence which Leibnitz called the no

blest product of the human intellect.

A single disastrous campaign de

stroyed that empire, while the genius

of Napoleon but extended over the

greater portion of Europe. His own

astounding personality, which had di

lated to the limits of the world, was

crushed and contracted within his

island prison. Yet his Code sur

vives his conquests, and will preserve

his memory when history will murmur

of them almost inaudibly. It rules

the nations which no longer feel the

impress of his sword, which no longer

cower under the eagles of his victories.

It is a remarkable fact that the Eng

lish speaking people have never been

inclined even to attempt processes

which have elsewhere and in all time

produced consequences so momentous

and beneficent. The causes of that

indisposition can readily be ascer

tained from the history of that nation,

but they cannot be described here ex

cept by the merest indication. The

dominion of Rome in Britain termi

nated even while she appeared to be

the mistress of the world. Every trace

of her laws, polity, language and civili

zation vanished. Barbarism darkened

the l:|nd for centuries. England was in

vaded and conquered by the Saxon,

the Dane, the Norman. The feudal

system, which was in reality a vast

military codification based upon the

simple conception of tenure of real

property by the allegiance and service

of the soldier, remained, except to a

slight degree, untempered and unin

fluenced by the civil law. The great

religious reformation of the sixteenth

century produced an aversion in the

English people to any influence pro

ceeding from the continent, and this

was confirmed in its obstinacy by

their insular position. The conse

quence has been no attempt to codify

their juristic system. It was trans

planted with all its excellencies, de

fects and anachronisms by English

colonists to Asiatic and American
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continents and to the islands of the

sea. The inherited antipathy con

tinued and was aggravated by the

achievements of our race. That sys

tem of law was called the perfection

of reason at a time when it was the

most barbarous, inhuman and imper

fect code by which any civilized na

tion wa ever governed.

There was one most salutary ele

ment, and it was the most precious

legal heritage of our race, which a.s

sisted and confirmed this antipathy.

This was those guaranties of personal

liberty and right, trial by jury and

representative government, which

were the very life centers of the Eng

lish political system.

provided no such safeguards. It fur

nished only the hope of the enlight

ened action of an irresponsible mon

arch, and this was no safeguard at all.

One consequence of this aversion of

the English speaking people is that

the common law has never been pop

ularly studied in countries not subject

to it. It has never been adopted by

the founders of foreign states or col

onies as a matter of choice, even by

those which have incorporated into

their own systems its leading guar

anties of liberty and popular rights.

The civil law, original or adopted and

modified, has, on the contrary, been

studied in the continental universities

ever since the twelfth century, and

before then it worked in some degree

upon jurisprudence through the

canonical law as it was administered

within narrower limits of jurisdiction

by ecclesiastics. It has become the

system of \Vestern Europe, with trial

by jury and representative govern

ment added to its forces. In the (Jode

Napoleon it still holds in subjection

the nations which he conquered.

I am not disparaging the common

law. I;ut I can see its limitations and

The civil law‘

 

the fields of administration andafiairs

which have spread far beyond its

powers and functions. Its defects

are matters of method and arrange

ment principally, and they exist to

this present day. Slow and dislocated

amendment, redundant phraseology,

utter lack of classification, patch work

supplement, superstitious retention of

old forms and old principles after

they have become impotent for any

thing but evil, have confined this

great system to limits of space and

language, and have made‘ it impreg

nable heretofore against reform and

method, with the few exceptions

which have been enforced by absolute

necessity.

state of our own

printed law today. It is a tangled

mass of statutes, in which amendment

is heaped upon amendment. They

are too often drawn with such inaccu

racy and are so inexactly attached to

or inserted in the original that ra

tional construction is impossible. The

courts do the best they can, and in

doing so they are compelled to legis

late. They legislate too much or too

little, and this legislation produces

other amendments often limited to

the special and some times sinister

purpose of the person who drafts

them, or the case which calls for them.

The unintelligible, stammering and

sightless monster reappears in the

courts, who again interpret its utter

ances as but they may. The process

is repeated for years with a confusion

which increases with its development.

Consider the

The disorder spreads inevitably into

the reports. They become full of

cases overruled, limited or qualified,

and the uncertainty over all the ob

scure field of construction and exposi

tion breeds lawsuits, darkens counsel

with words and disturbs business. I

do not think that there is today any
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method of intellectual exertion so de

structive of the logical faculty and of

fruitful judgment as the preparation

of a brief in a close case. Who

thinks, who is at liberty to think,

under existing conditions of the prin

ciple or the logic of the case? It is

dangerous to do so. The holy fetiches

of the printed decisions stand to be

worshipped and tendered as sacred

and efiicient oflerings in the temple of

justice. He who brings the most

finds favor. I am happy in saying

that we are slowly escaping from

these conditions. The courts, within

the last few years, have begun to as

sert the independence of the human

mind, and to emancipate themselves

from the miscalled authorities.

The statute laws of Minnesota re

lating to corporations confirm these

criticisms. I do not believe there is

to be found in the body of any printed

statutes on earth such a chaotic, con

tradictory and deformed specimen of

legislation. And yet it governs the

creation, operation and control of one

of the most powerful functions of

modern civilization, whereby capital

is given an immortal individuality

under the administration of an unend

ing succession of men of the highest

genius.

There is one piece of legislation so

unique and potent in its obscurity and

uselessness that it has stood for many

years without substantial amendment.

It was derived from New York. It

was said that the man who drew it

never understood it. It is certain from

the decisions that have coped with it

that no court ever understood it. It

has existed for many years in several

of the states an unassailable fortress

of words without wisdom, or even

meaning. I refer to that portion of

our statutes which pretends to per

tain to powers in trust. The wiser

 

any counselor looks on this porten

tous farrago of nonsense the less you

may be sure he knows about it.

The statute of frauds has stood for

more than ‘200 years. It was intended

to prevent perjuries and make clear

the terms of contracts. It is said to

have been drawn by Sir Matthew

Hale. And yet nearly a century ago

it was declared by an eminent judge

that every line had cost more than a

subsidy. The courts of every state by

which it has been adopted have been

compelled to construe and miscon

strue it. Huge text books in three vol

umes have expounded it, and yet it

still remains a controversy in itself

and a cause of controversy in all

things to which it pertains, in every

tribunal from that of the justice of

the peace up to the supreme court of

the United States. Let the wisdom

be doubtingly conceded of the princi

ple of such of its provisions as require

certain contracts to be in writing, ex

pressing the consideration and signed

by the party to be charged. The pur

pose to be attained could be accom

plished far better by the French sys

tem of registering contracts by a no

tary in his books, with exceptions, of

course, in special cases when the ac

tion of such an officer necessarily can

not be invoked.

The statute of wills, derived from

England and being substantially the

same in many states, is in need of

reformation in direct proportion

to its vast importance. It has

been involved in more complicated

and contradictory decisions and

learning than almost any other legal

topic. It has been the subject of nu

merous text books and of unnumbered

opinions. Look- at the title “Will" in

the last American Digest, at the long

array of statements of the points said

to have been decided; read any one of

the decisions, which, like the um
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plrage of Chaos, “by decision more em

broil the fray.”

The entire subject should be re

formed and codified. It has come to

this, that no rich testator can die with

any safety to his estate. The Davis

will case in Montana, and the many

propounded wills of the late Senator

Fair, demonstrate the defects in the

statute, while the innumerable ques

tions of construction, testamentary

capacity, genuineness of signatures

and insufficiency of attestation are an

ever-recurring reproach to the exist

ing legislation. I assert, with a con

fidence inspired by some research,

that on the continent of Europe, espe

cially in France, not a tithe of a tenth

of these controversies ever arises or

can possibly be engendered.

One single feature of the foreign

system, if accepted by us, would de

stroy the most copious source of these

disgraceful litigations. I refer to the

olographic will as defined by the codes

of Louisiana and South Dakota, a tes

tament which is entirely written by

the testator himself, and dated and

signed by his hand. This was one of

the kinds of wills authorized by the

civil law. It is manifest that such n

will barricades ‘many avenues of at

tack. Written, dated and signed en

tirely in the handwriting of the tes

tator, and requiring no witness,

there can be no question of attesta

tion, whether the testator signed in

the presence of the witnesses, all of

them being together in his presence,

or whether they all, being so together,

signed as witnesses in his presence.

Such a will in itself makes any attack

upon it as a forgery a matter of ex

treme hardihood._ If not genuine, it

furnishes the best evidence oi‘ that

fact from its appearance and contents.

The testator may copy from a draft

prepared by counsel, but it is written

 

by himself, nearly always privately.

and this exempts him from the undue

influence of legacy hunters or family

combatants who torment or cajole

such a man, and finally have ready at

the crisis of conquered weakness or

induced despair or of imminent death

the false physician, the complaisant,

mercenary and accessory scribe and

the colluding witnesses. Its provis

ions, composed and written by the tes

tator, generally furnish by their ex

pression, arrangement and proportion

the most conclusive test of testament

ary capacity. I am also inclined to

approve of the statutes of some of the

states that the testator may deposit

his will with the effect of. recording it

in some proper public oflice, and that

it must be contested, if ever, in his

lifetime.

The problems of municipal govern

ment are becoming every year more

difiicult and insoluble. They are the

most important of any with which a

self-governing people have to deal.

Maladministration in state or national

affairs rarely aifects to an appreciable

degree the actual daily welfare and

prosperity of the people, or to any ex

tent so disastrously as corrupt or in

competent administration of munic

ipal concerns. The heaviest and most

enduring burdens are those of our mu

nicipality. The most corrupt popular

elections are municipal elections. The

most ruinous and unblushing peculia

tions, jobberies and rings are those of

the municipalities. They can be re

pressed much more easily than the

more remote and covert evils of na

tional and state administrations. Ilut

the attempt has not heretofore been

made except in a few instances, as in

New York, where it has been easily

It is one of tbe singular

ities of the American character that

the business man, the man of sub

successful.
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stance, of political sagacity, influence

and ability, will, though not a politi

cian, spend months in a presidential

campaign, and will not give a day or

a thought or a dollar or a curse even

to the spoliation which plucks him in

his own door yard.

Other nations excel us far in mu

nicipal leglslation and administration.

Their best intellects have attended to

it. Birmingham is one of the most

wisely governed cities in the world.

and that it is so is largely due to the

ability of Joseph Chamberlain. Glas

gow is well administered. Her method

of disposing of sewage ought to be

adopted by every considerable Amer

ican city. I have referred to munici

pal government not at all in a polit

ical way, but because its problems are

more immediately soluble by direct

legislative treatment than any other

with which the people have to deal.

The Constitution of Minnesota has

been operative for thirty-seven years.

During that time it has been modified

by thirty-five amendments, nearly one

for every year of its existence, and

more than one for every legislative.

They have been of increasing fre

quency year after year. This is most

cogent proof, not only of the imper

fections of the original instrument,

but of the more important fact that,

in the march of events, the changes of

relations of various subject-matters,

the intervention of new and the unex

pected expansion of old material in

terests, the changes in the social and

municipal structure, and the general

and unexampled pressure of new ne

cessities, new methods and new sub

jects of government which ha\'e been

the most distinctive features of the

state and national life during the last

thirty years, the fundamental laws of

the beginning of that period have be

come inadequate to and out of adjust

ment with existing conditions.

Our constitution is patched with

these amendments from Bill of Rights

to Schedule. Amendment has been

pasted over amendment until the in

strument has become a superannuated

scrap book, useless in many parts and

sightly in none.

The best constitution for a repub

lican form of government is that one

which, while it secures the essential

and primary rights of the people by

large and general provisions, leaves

the greatest possible power to legis

lative action. It is true that legisla

tures may enact unwisely and cor

ruptly, but, in the general average of

many years, it is the experience of all

free governments that these aberra

tions are corrected and annulled. The

corrupt use of money, the leg-pulling

bill, the coprophagous knotof boodlers,

small and great, these larvae of the po

litical dung-heap, held together by the

nasty cement of the bribery of their

job-lot of humanity, the purchase of

legislation and offlces—all these have

their day. The perpetrators come ra

diant with the phosphoresence of incip

ient corruption; they will go in the last

rottenness of an accomplished putre

faction, leaving a mephitic odor lin

gering outside the walls of the peni

tentiary or clinging to their garments

as they move unconvicted yet con

demned among their fellow men.

I believe in the people more than I

do in their servants, and when the

people maim their own powers for

fear of their servitors the ultimate re

sult is adverse to the constituency.

I do not think that the substitution

of biennial for annual sessions of the

legislature has produced the good re

sults that were expected. The exper

iment was a critical one in a new and

unfinished State in which two years

have frequently worked important

changes demanding immediate reme

dial or assistant legislation.
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The fact that a noxious statute can

not be repealed for two years is a

temptation to legislate viciously or

corruptly for private interests and ad

vantages. Besides, it is well that the

legislator shall be tried and judged by

his constituents as frequently and

quickly as possible. The worthy serv

ant is more likely to be rewarded by

promotion or re-election, and he who

has betrayed his trust will more prob

ably be condemned by his constit

uents if the electoral judgment is had

six months instead of a year and a ‘

half after the adjournment.

I think that the long time that must

elapse before hurtful legislation can

be repealed has enforced the adoption

of several constitutional amendments

that would not otherwise have been

thought necessary, and which in them

selves abstractly are very unwise lim

itations of legislative power.

The amendment adopted November

8, 1892, prohibiting special legislation,

is a most strikling example of this ab

dication of legislative functions thus

in some degree coerced. It will, in

my opinion, in some of its particulars.

prove more injurious than the un

doubted evils it was intended to avert.

But the present occasion does not

permit anything more than the merest

suggestion upon this topic. It is not

made in the spirit of disparaging crit

icism, but as one argument why the

constitution ought to be revised all

throughout.

During the last thirty years great

advances have been made in specula

tive, practical and philosophic thought

upon political, social and economic

questions. The people universally

are better informed and discuss these

topics more than they ever did before.

The constitutions of other states have

received the benefit of this new knowl

edge. of this popular appreciation and

discussion.

 

1

The highest statesmanship of that

period has been displayed in the for

mation of constitutions. Illinois,

Pennsylvania, California, New York

and the recently admitted states have

furnished examples and precedents of

the most valuable character, based

upon long-suffering experience, and

upon the wisdom which springs from

reflection upon practical political

evils. I think Minnesota should pro

vide for a constitutional convention as

soon as possible.

My views in favor of codification

have already been expressed. The

illustrations and criticisms which I

have applied have been em

ployed to excite reflections that

will prove its necessity. Let it

not be supposed that it is in

tended to draw a circle of condemna

tion around the present system or all

of its methods. ln many respects it is

admirable. A discourse for reform is

always partisan in its character, in

' the assurance that sufficient will al

ways be advanced in opposition or

qualification to elucidate the entire

subject. But it is certain that the

practice of our profession, the admin

istration of the law by the courts and

the enjoyment of justice by the peo

ple are impeded and are made to a de

gree ineflieacious, and will so continue

in intensifying progression by the con

dition of our statutory and judicial

law. We long ago came to the predica

ment in which other people in ages re

mote and also in modern times have

been involved.

The development of the Roman law

and that of the common law from

their beginnings presents a most re

markable parallelism and duplication

of history. From primitive simplicity

the growth of the civil law had pro

ceeded by amendment and special

legislation in its various methods of

enactment until the people were
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overwhelmed by the weight and va

riety of new laws which, “at the end of

five centuries, became a grievance

more intolerable than the vices of the

city.” They were engraved on these

thousand plates of brass. Some of

them contained more than one hun

dred chapters. These were decrees

of the Senate, laws of the 11601119.

edicts of praetors, dictators, tribunes,

aediles and proconsuls. Those of the

praetors were amended and added to

annually as those ofiicers succeeded

each other. In the reign of Hadrian

all these were digested into a code

known as the Perpetual Edict, by

Which, it is to be remembered, that

the administration of law and that of

equity were reconciled and consoli

dated as they have been in our own

time. But the reforms were not suffi

ciently thorough. This body of law

was modified continually by the con

stitutions and rescripts of the emper

ors. History repeated and anticipated

itself. Gibbon asserts that “the infin

ite variety of laws and legal opinions

had filled many thousand volumes

which no fortune could purchase and

no capacity could digest.” The indis

pensable reform was accomplished by

Tribonian and his associates under the

direction of Justinian,and the product

was the Code, the Institutes and the

Pandects, out of which all modern law,

excepting feudalism and its survivals,

has been as veritably built as modern

Rome has been constructed out of the

ruins of the imperial city. The ancient

commentaries, the receptae scntentiae,

the edicts and constitutions went into

oblivion. Their citation and study

even were forbidden. '1‘he single fact

that this work of a vanished empire

stands entire and efficient to this pres

ent day, as potent for utility as it ever

was, demonstrates the necessity and

value of the codification of such a body

of laws as our own.

 

Twelve hundred years after Justin

ian history again repeated itself.

France was governed by several com

plicated systems, each applicable to

its particular geographical province,

the product of processes similar to

those which have just been described.

A great ruler was set over the people.

He ordained the Code Napoleon, and

this embodies various codes of the sev

eral divisions of the law. It was pro

duced between the years 1803 and

1811 by Tronchet and his co-laborers

in sessions and consultations, in which

Napoleon labored with a knowledge

and insight that amazed the jurists.

lt was the civil law in modern garb,

equipped with modern instrumentali

ties. It is now the foundation and the

essence of the laws of France, West

ern Germany, Belgium, Holland, Swit

zerland and Italy. It is the basis of

the civil code of Louisiana, and

through that channel it has imparted

many of its benefits to the statute

laws of the states that have been wise

enough to profit by it. I commend

the code of Louisiana to all students

as an elementary text book of living,

operative law and to legislators as a

most instructive tutor in legislation.

Minnesota derived the statute of inter

vention from that code, and no lawyer

will deny its remedial benefits in a

field where even the equity practice

could furnish no relief. I especially

advise all students, those preparatory

and even those in practice, to read the

chapter on Things and their different

modifications of ownership; on Con

ventional Obligations, especially as to

damages; on Successions and on Tes

taments.

He who believes that the law should

grow and should be made to grow

in harmonious proportions within it

self and in adjustment with the sub

jects of its action, should also give

most considerate attention to the civil

codes of California and South Dakota.
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In them we see more of the familiar

features of the common law than in

the statutes of Louisiana. But they

are codiflcations of principles largely

derived directly or indirectly from the

civil law.

The civil code of South Dakota was

adopted by the legislature of the Ter

ritory of Dakota in 1866. It is the

civil code which had been prepared for

New York, but which that state had 1

rejected. Some singular features re

sulted from its unqualified adoption

by Dakota. Shipping generally, bot

tomry, respondentia, jettison and gen

eral average are elaborately provided

for in a state whose chief sources of

water are artesian wells.

The provisions of this code as to con

tract obligations and personal rela-l

tions of all kinds, including trusts, are

minute and admirable. The result is

that South Dakota is possessed of a

body of statute law infinitely supe

rior to that of Minnesota.

The law of Minnesota, statute, un

written and judicial, should be codi

fied all throughout. It should be re

edified, as the most useful and endur

ing material structures are built, slow

ly and deliberately, but as one contin

uous task by the most expert con

structive talents that we possess,

using the plan of other codes, ancient

and modern, and at an expense which

will secure the most perfect result.

I do not venture to hope that this

work will be done by those who are

now the seniors of our profession.

Perhaps ‘many of them will not ap

prove it.

I speak now more particularly to

the juniors and the students. They

should study for this task. I would

have them thus instructed in the

offices and in the University. Law,

like the Nile, has many sources. Let

the student seek all these and direct

them to the broadening and deepen

ing of that stream upon which float

 

all property and every personal right.

Francis Bacon, who presides over

all thought and all methods of class

ifying and using knowledge, was the

glory of our profession and the shame

of the bench. In his youth he "took

all knowledge for his province." In

his old age, in the agony of retire

ment, poverty and disgrace, that im

perial intellect reverted to the. condi

tion of the laws which, in common

with the chaotic form and unphilo

sophic use of other learning, had not

escaped his censure. As one of the

last of his intellectual conquests he

proposed repeatedly to James l. to

compile, amend and digest the laws of

England. The concluding words of

his last appeal to be allowed to under

take this work are of moving pathos.

He said: “As for myself, the law was

my profession to which I am~a debtor;

some little helps I have of other arts

which may give form to matter. And

have now, by God's merciful chastise

ment, and by His special providence,

time and leisure to put my talent, or

half talent, or what it is, to such ex

changes as may perhaps exceed the in

terest of an active life.” Surely what

Francis Bacon offered to do because

of its necessity, cannot be unworthy

of performance by his pupils of these

aftertimes dealing with juristic sys

tems of aggravated complexity and

confusion.

It would be instructive to hear the

opinion of Tribonian, Francis Bacon

and Tronchet upon our laws in their

present condition of method, codifica

tion a_nd administration.

Upon a larger field exterior to our

state and including it, many questions

are forcing themselves imperiously to

wards solution. They must be solved.

The new wine is bursting the old bot

tles. And because our profession has

in all time been the conservative agi

tator and the thorough reformer, and

has thus often averted civil tumults
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and even wars, I venture to proceed for

a moment into the field of thought

where the lawyers must become states

men.

If I were asked to define the con

trolling political and social elements

and questions of this age, I should un

hesitatingly say that they are the pres

ent and ever-increasing necessity of

regulating the internal concerns of the

state by government. This is the

question throughout the world. By

the operation of many beneficent

causes, such as universal education.

the general use of labor-saving inven

tions, the instantaneous intercourse of

great and distant masses of men and

their thoughts by electricity and

steam; the great campaigns of indus

trial production in which a nation

shakes with the tread of mightier

»hosts than were ever arrayed in war

and mourns over defeats in these

peaceful hostilities more disastrous

than was ever inflicted by arms; the

disbanding of the hosts without pro

vision for the future; the enormous

waste of unemployed labor; the rich

rewards to commercial, financial and

professional genius which make their

possessors so indifferent to govern

mental afiairs that, too often, they do

not take part in them except to de

teriorate and corrupt them; the de

bauchery of the electoral franchise;

the discontents engendered by vast

disparities in wealth and actual

power; the impotence of the law to

deal with some of the most threaten

ing elements of society and of the

body politic; the debility of legislaton

in the same respects; the unquestion

able fact of the insufliciency in many

particulars of the state and federal

constitutions, ordained, as they were.

in other times, and not for conditions

then unforseen—a1l these and much

more prove the correction of the defi

nition which I have given.

 

 

It is demonstrated by other con

trasts. The liberties achieved by our

revolution were the liberties of states

as communities. International rela

tions which we once found so dillicult

to maintain and regulate have, within

the last fifty years, become compara

tively tractable. These were formerly

the most diflicult problems. Internal

administration was easy in compar

ison.

But now while wars are infrequent,

sedition is common. Questions with

other nations are adjusted by negotia

tions and arbitrations. Internal dis

sension has not yet been made sus

ceptible to such compositions. I t

seems easier to maintain peace abroad

than at home.

We are in the midst of agitations of

—-“Right and Wrong,

Between whose endless ]8.l‘ Justice re

sides.”

I am confident that they will be coni

posed peacefully and justly. In this

adjustment the bar will, as it always

has under similar conditions, enact a

leading part. There are those now liv

ing who will do this work, and who

will be arrayed in the Pantheon of his

tory with Coke, Bacon, Pym, Somers,

Burke, Madison, Hamilton, Adams,

Jeflerson and Lincoln.

WHAT IS LAW?

Law governs the sun, the planets and

the stars. Law covers the earth with

beauty, and fills it with bounty. Law

directs the light and moves the wings

of the atmosphere; binds the forces of

the universe in harmony and order;

awakens the melody of creation; quick

ens every sensation of delight; molds

every form of life. Law governs atoms

and governs systems. Law governs

matter and governs thought. Law

springs from the mind of God, travels

through creation, and makes all things

one. It makes all material forms one

in the unity of system. It makes all

minds one in the unity of thought and

love.—Tappan.
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DISTRICT COURT.

Reuben F. Little v. Chicago. St. Psul. Minneapolis

Q Omshs Rsllwsy Company.

(District Court, Rsnssoy County. 61800.)

BILL IuTAI.'I—1IJUIlII TO—IIaAOI OI

IIILL.

An action for iniury to real estate situate

without this State cannot be maintained in

this State,but must. be brought iutheStat.e

where the land is situated.

Plaintiff declared for injuries to his

real estate situated in the State of

Wisconsin,alleged to have been caused

by the careless and negligent acts of

defendant. Defendant answered, al

leging, among other things, “that the

District Court of Ramsey County has

not jurisdiction of this action, because

it says that the Legislature of the

State of Wisconsin, prior to the time

at which the damages alleged in said

complaint arose, did enact that all ac

tions for an injury to real property

shall be tried within the county in

which the subject of the action is sit

uate, which said legislative enactment

was in full force and effect at the time

at which the injury to the ‘lands de

scribed in the complaint is alleged to

have been caused.”

To this portion of the answer plain

tiflf demurred.

BRILL, J.: Under the stipulation

of the parties, the only question raised

and argued is whether the Courts of

this State have jurisdiction of an ac

tion to recover for injuries to real

property situated in Wisconsin.

At common law the action was real.

and it could not be maintained outside

the state or county where the land

 

 

was situated. Watts v. Kinney, 6

Hill, 82; Dodge v. Colby, 108 N. Y.,

445; Du Bruil v. Pa. Ry. Co., 29 N. E.

Rep., 909. The statutes of this State

have not changed the common law

upon the subject, but, on the contrary,

they recognize the local nature of such

actions. (Statutes 1894, Sections 5182

and 5183.) The provisions of Section

5185 do not enlarge the jurisdiction of

the Courts of this State, but, like the

preceding sections, they fix the place

of trial of actions which may properly

be brought in this State.

The \Visconsin statute referred to in

the portion of the answer demurred to

does not affect the question. It would

seem that the complaint was demurre

ble, and that the rule that a demurrer

reaches the first defective pleading

would apply here.

Demurrer to answer overruled.

 

Tho Olencoe Produce Co. v. E. ii. Whitcomb snd C.

E. Chapel.

(District Court. Ramsey County, 6067:.)

O OIIl—ILIA.'DI.IG.

Costs ordered to be paid in order sustain

ing demurrer with leave to party pleading to

amend, do not become due if the plcader do

not amend.

R. A. Wsnsn for plsintifl‘ Jossrn Scnsou. and

O'r|s 8: Guurnsv for defendants.

Defendant Chapel demurred to the

complaint, which demurrer was sus

tained with leave to plaintifi to amend

on payment of $10 costs. Plaintifi did

not amend, but at the trial dismissed

as to said defendant. Defendant en

deavored to tax said $10, and from an
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order of the Clerk refusing so to do

appealed.

KELLY, J.: The costs ($10) al

lowed by order March 25, 1895, in sus

taining demurrer of defendant Chapel

were conditional upon plaintiff elect

ing to further amend its complaint.

Plaintiff did not seek to further amend.

The order, therefore, never became

operative. The dismissal on the trial,

it is admitted, was not on the merits.

Defendant was entitled to tax but $5

costs. The affidavit of the witnesses

for defendant is not sufficient in the

face of objection. Osborne & Co. v.

Gray, 32 Minn., 53.

Thuott Bros. v. C., St. P. M. 6: 0. Ry.

(District Court. Ramsey County, 54333.)

IILIUI-I OI DAIAGII — I.AII|IOADB—

IIIPKIIT OI l1'OBI-IIGIJGIIOI.

Shippers are liable for any loss occurring

to live stock shipped by them which results

from the habits or propensitiesof the stock.

Where stock shipped is received in bad

condition and consignees refuse to accept

same, whereupon it is sold by the railroad

company, and plaintiffs are unable to show

negligence on the part of the com any, or

that such sale was not fairl and onestly

made, the amount of plaintifi's' recovery is

the amount received at such sale.

Enos:-ros 8: Horrauon for plaintiffs. S, L. PBRIIN

for defendant.

KELLY, J.: This action is brought

to recover the value of certain horned

cattle, calves, hogs and sheep, shipped

by plaintiffs October 4th, 1993, from

South St. Paul, in a car of defendant

company over its railroad, and con

signed to one Hanley at Ashland, Wis

consin. The total shipment consisted

of six steers, one heifer, forty-one

calves, twenty-four hogs and twenty

sheep. By contract plaintiffs assumed

all risks resulting from the manner of

loading the stock. and by law they are

bound for any loss resulting from the

habits, vices and propensities of the

stock. The contract fixed the value of

the steers at $50 per head, heifers $30,

calves $10, and the testimony tended to

show the hogs were worth $10 each

and the sheep $3 each. Of the con

signment only four steers, eight hogs,

twenty-one calves and twenty sheep

reached Ashland. These defendant

tendered plaintiffs and were refused.

Defendant then sold them, realizing

$375.15 over expenses. This sum de

fendant tendered plaintifis and plain

tifis refused to accept it. Defendant’s

answer avers that it “now tenders to

plaintiffs said sum.” Plaintiffs sue,

flrst, for the value of the stock which

died in transit, alleged at $550, and,

second, in conversion for stock sold by

defendant, value alleged at $557.46.

The jury found for plaintiffs for $850.

The defendant asks for a new trial on

three grounds: 1st, that the verdict

is not sustained by the evidence; 2nd,

errors of law; 3rd, excessive damages.

There is testimony sufficient to sustain

a verdict in favor of plaintiffs, and no

errors of law, excepted to, have been

pointed out. The question remains.

Are the damages excessive? From

the amount it is plain the verdict was

not intended to cover the whole con

sigmncnt. The jury, no doubt, en

deavored to give the plaintiffs the

value of the stock which reached Ash

land and of the calves which escaped

at Spooner. At the values stipulated

in the shipping contract, and those

proven at the trial, this would amount

to $750, giving plaintiffs the ben~

efit of the highest figure. This is

clearly $100 in excess of plaintiffs’

rights. But I am of the opinion that it

follows from the logic of the verdict

that plaintiffs are entitled to recover

as follows, and no more:

1. Proceeds of sale of stock by

defendant . . . . . . . . . . . . . . . . $375.15

2. Value of twenty calves lost

at Spooner . . . . . . . . . . . . . . . . 200.00

$573.15

This upon the theory that the jury

by this verdict have determined neces

sarily that defendant was not guilty of

any negligence whereby some of the

stock was killed or injured. The only
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negligence found against defendant

was in permitting the escape of the

calves at Spooner. It therefore fol

lows that plaintiffs could not legally

refuse to receive that portion which

reached Ashland safely, even though

in bad condition, and are obliged to ac

cept the proceeds of the sale. While

there was no proof of this, yet the case

was tried and submitted to the jury on

the theory that this sale was fair and

to the best advantage, and that plain

tiffs could recover in this action for at

least the amount so realized. Tech

nically speaking, under this verdict

there was no conversion, but in view of

the fact that no objection was made or

exception taken to the jury determin

ing the whole matter, as it was sub

mitted, the verdict should not now be

disturbed on that account.

Being of the opinion that the evi

dence will not support the verdict ex

cept upon the theory just stated, there

must be a reduction of $274.85, or a

new trial.

NOTES ON RECENT CASES.

In Minnesota a statute forbids “the

mortgaging of crops before the seed

thereof shall have been sown or plant

ed for more than one year in advance,”

and makes such a mortgage void. But

the Court holds that a chattel mort

gage executed on the 15th day of Au

gust in one year, mortgaging the crops

to be grown the next year, is not a vio

lation of the statute, and is. valid.

 

According to the decision of the

Minnesota. Supreme Court in the case

of Weide v. the City of St. Paul, where

an indebtedness consists of principal

and interest, and a payment is made

by the debtor which is not applied by

him or the creditor to any part of the

indebtedness, the law applies the pay

ment flrst to satisfy the interest and

then the principal.

 

A justice of the peace acting in ex

cess of his jurisdiction by rendering

judgment and issuing execution

against a person outside of his terri

torial jurisdiction is held, in Thompson

v. Jackson (Iowa), 27 L. R. A., 92, to be

protected from personal liability. A

note to the case raises doubt as to the

correctness of the decision, by quoting

authorities to the effect that judges of

superior, as well as those of inferior,

courts are not exempt from liability

where they act entirely without juris

diction.

According to the Supreme Court of

Missouri, the grant to an illuminating

company of the right to make and dis

tribute gas, and any substance that

might thereafter be used as a

substitute therefor, and to lay

down any fixtures required there

for, having been made when

electric lighting was unknown, does

not include the right to adopt any

method for distributing electricity for

lighting, but that right must be exer

cised according to the regulations pre

scribed by law; and when the power

to regulate the use of the streets has

been delegated to a. municipality be

fore the company adopted electricity

for lighting purposes, it must conform

to the regulations prescribed by the

municipal authorities. State v. Mur

phy, 3l S. iV. Rep., 594.

Since the acts of a Sheriff in seizing,

upon a writ of attachment, property of

the debtor which is exempt, and refus

ing to deliver it on demand of the

debtor, are, though unlawful, neverthe

less done by him under color and by

virtue of the oflice, they constitute a

breach of the condition of his bond,

and the sureties thereon are liable.

Hursey v. Marty (Supreme Court of

Minnesota), 63 N. W. Rep., 1090.
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HUHORS OF THE LAW.

The most popular man in a Western

town had got into a difliculty with a

disreputable tough who was the terror

of the place, and had him done up in a

manner eminently satisfactory to the

entire community. It was necessary

to vindicate the majesty of the law,

however, and the offender was brought

up for trial on a charge of assault with

intent to kill. The jury took the case

and were out about two minutes, when

they returned.

“\Vell,” said the old judge in a famil

iar, otf-hand way, “what does the jury

have to say?”

“May it please the Court,” responded

the foreman, “we, the jury, find that

the prisoner is not guilty of hittin’ with

intent to kill, but simply to paralyze,

and he done it.”

Some months ago a young lawyer of

Milwaukee, not over bright, faced

Judge J. at the opening of Court and

presented an affidavit of prejudice in a

case marked for trial on that day's cal

endar. The Judge, who dislikes affida

vits of this nature more than anything

else in the world, held it up and said to

the rest of the bar assembled in the

room, as well as to the young lawyer:

“Well, here is another of these aflida

vits; don't you know, sir, (looking di

rectly at the young man), that I do not

know either of the parties to this ac

tion.” The young man looked down

cast for a moment, and then looking

suddenly up as though a happy thought

had struck him, said: “No, your honor,
but they know you.” A The Court and

the bar were considerably startled, but

the matter ended in a universal shout.

-—Green Bag.

The duties of the court and bar are

mutu:i.l—each to assist the other in the

administration of justice.

A lawyer, whose eloquence was of

the spread-eagle sort. was addressing

the jury at great length, and his legal

opponent, growing weary, went outside

to rest.

“Mr. B. is making a great speech,”

said a countryman to the bored coun

sel.

“Oh, yes, Mr. B. always makes a

great speech. If you or I had occasion

to announce that two and two make

four, we’d just be fools enough to blurt

it right out. Not so Mr. B. He would

say:

“ ‘If, by that particular arithmetical

rule known as addition, we desired to

arrive at the sum of two integers added

to two integers, we should find—and '[

assert this boldly, sir, and without the

fear of successful contradiction-—-we, I

repeat, shouldfind by the particular

arithmetical formula before men

tioncd—and, sir, I hold myself perfect

ly responsible for the assertion I am

about to make—that the sum of the two

given integers added to the two other

integers would be four!”

This reminds us of an incident said to

have occurred in Lord Justice Davey’s

court, in which the Lord Justice is said

to have asked Mr. Oswald to “kindly

state to the Court the exact point of

law that he was obscuring by his elo

quence."—The Law Studcnt’s Helper.

In arguing a point before a judge of

the Superior Court, Col. Folk, of the

Mountain Circuit of North Carolina,

laid down a very doubtful proposition

of law. The judge eyed him for a mo

ment and queried: “Col. Folk. do you

think that is law?” The colonel grace

fully bowed and replied: “Candor com

pels me to say that I do not, but I did

not know how it would strike your

honor.” The judge deliberated a few

moments, and gravely said: “That may

not be contempt of Court, but it is a

close sha\'e."—Green Bag.
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From recent events in the adminis

tration ot justice in Chicago and else

where, the power of courts to punish

for contempt has been brought into

more than usual prominence, and has

received much comment and criticism

from various sources, the general

tenor of which, has been against its

exercise.

It is quite natural that in free

America, where personal rights, and

the liberty of the citizen are held iii

such sacred reverence—where trial

by jury is regarded as the citadel of
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possible to administer the law in the

absence of such power.

Contempt of court is defined in law

dictionaries to be “where a. person

who is a party to a proceeding in a

court of record, fails to comply with

an order made against him, or an un

dertaking given by him, or where a

person, whether a party to a proceed

ing or not, docs any act which may

tend to hinder the course of justice,

or show disrespect to the court’s au

thority.” “Contempt of court is an

offense punishable summarily by

fine or imprisonment, or both.”

It must be understood that the

whole majesty and power of the State

is vested in its courts. The legisla

ture cnacts what the law shall be, and

the courts administer, and (with ex

ecutive aid when necessary,) enforce

it. A court that was powerless to en

force its orders and decrees, would be

the laughing stock of every onc; it

could not even hold its sessions; it

would be degraded to utter insignifi

cance, and cease to exist by its inher

ent weakness. The functions of a

court are to decide what is right and

what is wrong, where such results

cannot be arrived at by convention

and agreement; and to decide be

tween guilt and innocence, punish

ing the one, and protecting the other.

It mut possess all the power necessa

ry to command respect, and enforce

obedience. It must be largely the ar

bitor of the conduct of its own pro

ceedings. Its potentiality must be so

unquestionable as to inspire awe in

rulers as well as subjects. It can

show no partiality or respect for per

sons, but must treat all alike; In u

word, a. Judge to perform successfully

the duties of his high office, must be

clothed with sufficient power to strike

 down at once and without discussion

all attempts to impede the full and ef

fectual administrntion of the law.

To curtail these powers would be

to emasculate the law, and destroy the

State. They have always existed

wherever civilization held sway, and

will only cease when anarchy pre

vails.

The recent fearless exercise of the

power to punish for contempt by our

courts, will do more to keep the peace,

allay the fears of the public, and main

tain good government, than anything

that has happened since the suppres

sion of the Rebellion. Of course, parties

whose avocation is law-breaking, and

inciting others to its violation, will not

agree with me.

“No rogue ere felt the halter draw,

With good opinion of the law.”

Ap illustration of the vigor with

which the courts of England have

maint:-iined their dignity by the aid of

this power, is found in an exercise of it

which occurred under very exception

able circumstances. The Prince of

Wales, who became afterwards King

of England, as Henry the Fifth, was

provoked at a decision of Sir Williani

Gascoigne, then a judge of the King's

Bench, which in some way involved

the Princes’ servant. He was insolent

to the Judge in court, and was imme

diately committed to prison. The in

cident has been rendered immortal by

Shakespeare who refers lo it in his

play of Henry the Fourth. Second

part. After the prince has become

King hc meets the Judge, wh'o evi

dently thinks the King will resent the

punishment he had inflicted upon him

when a prince, and in vindication of

his conduct addressed him thus.

Chief Justice
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I then did use the person of your

father,

The image of his power then lay in me;

And in the administration of his law.

Whiles I was busy for the common

wealth,

Your highness pleased to forget my

place,

The majesty and power of the law and

justice,

The image of the King whom I pre

sented,

And struck me in my very seat of judg

ment,

Whereon, as an offender to your father

I gave bold way to my authority

And did commit you.

The King answers like a just ru

ler, and not only upholds the judge,

Abut heaps new honors on him.

King—

You are right, Justice, and you weigh

this well;

Therefore ‘still bear the -balance and

the sword;

And I do wish ‘your honors may in

crease,

Till you do live to see a son of mine

Offend you, and obey you as I did,

So shall I live to speak my father’s

words,

Happy am I, that have a man so bold

That dares do justice on my proper

son:

And not less happy, having such a son,

That would deliver up his greatness so

Into the hands of justice. You did

commit me;

For which I do commit into your hand

The unstained s\vord that you have

used to bear;

T\'ith this remembi-ance—That you

use the same

With the like bold, just, and impartial

spirit

As you have done gainst me. There

 

is my hand.

\Ve have here an expression of the

sentiment that was entertained for

the purity and fearlessness of the

courts by the people of England, as far

hack as the time of the IIenry’s

While it is to be hoped that the occa

sions for the exercise of this neces

sary power by the courts, may be few

and far between, it is also to be de

sired that when the necessity does

arise, our courts will meet it with the

fearlessness and promptitude that has

characterized them in both ancient

and modern times.

CHAS. E. FL.-XNDRAU.

GOOD LAW.

 

The supreme court of Minnesota has

announced and formulated three new

and indestructable principles of law,

not known to have been heretofore an

nounced by any other court, and based

upon such self-evident logic and com

mon sense, that all courts and writers

will sooner or later adopt them. Vifhen

it is remembered that the main object

of this court seems to be the quanti

ty and not the quality of ;the decis

ions turned out, these well-considered

decisions seem to be oasis’ in “Y vast

waste.

Chancellor Kent assumed, on his

elevation to the bench, to mould the

English equity jurisprudence to the

new civilization and hence his decis

ions are immortal, and it was the

duty of the Minnesota court from the

beginning to mould the fragmentary

jurisprudence of Minnesota into a

consistent and harmonious whole, by

reviewing all prior decisions in
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every case brought before it, because

a decision is only valuable in so far as

it announces a self evident principle

or a rule of the common or statutory

law or equity jurisprudence, support

ed by authority well considered or log

ically proved. It’ the court has not

had or does not have time to carefully

consider every case and evolve such a

principle or rule, the remedy was and

is not in -grinding out the quantity of

matter, but by enacting a law, con

fining appeals to final judgments and

final orders.

The principles announced in these

well considered opinions, are the rule

of vice principal, and the rule in

Johnson v. The Insurance Co. govern

ing the contractual liability of in

fants, both the work of Judge Cant-_\',

and the rule in Howe v. The Minneap

olis, St. Paul and S. S. M. Ry. Co., that

contributory negligence is a question

for the jury.

In Howe v. The Railroad, the plaint

ifi was riding in a vehicle on the invita

tion of and driven by the owner and in

crossing the defendaufls track, its train

running at a high rate of speed and

without warning struck the wagon

and severely injured the plaintifi. The

evidence showed that the plaintiff was

riding on the invitation of the owner

and did not know that the o\vner was

not keeping watch for approaching

trains; that he had no control over the

management of the vehicle or horses,

and that there was no relation oi‘ mas

ter and servant, principal and agent

or engaged in any enterprise of a joint

nature. The question was whether

or not the negligence of an independ

ent driver was imputable to an occu

pant of the vehicle, and the court held

that this was for the jury, notwith

standing that the evidence showed

that if the driver had exercised any dc

gree of care, he would have discovered

the approaching train in time to have

avoided the injury.

The value of this rule is, that the

negligence of the driver of a vehicle,

is not per se the negligence of a pas

senger iu the vehicle, and whether the

passenger was guilty of negligence de

pends upon all the facts and circum

stances to be decided by the jury as a

question of fact.

In Ryder v. Kinsey, 64 N. \V. 94,

the Minnesota Supreme Court an

nounces the correct rule of patent and

latent defects in buildings and the lia

bility for injuries caused by the fall

ing of a wall, and it seems remarka

ble that such a well settled common

law rule should be the subject of con

tention.

In that case the court held, that neg

ligence or a patent defect will be pre

suuied from the falling of the wall and

to release the owner from this pre

sumption he must show that he exer

cised ordinary care to keep the build

ing in safe condition and to discover

patent defects. If the evidence

shows that the wall fell because of

latent defects,—sueh as defects in the

sheeting on the inside of the studding

concealed by the brick wall on the out

side, the owner is not responsible un

less it is shown that he, by the exer

cise of ordinary care, could have dis

covered and remedied the defect be

fore the accident occurred.

The rule that a patent defect and a

priori the negligence of the owner,

will be presumed from the fall of the

wall in the absence of evidence show

ing a latent defect, is the common law

and common sense, and announced in
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Muller v. St. John, 57 N. Y. 567, and

Engle \'. Eureka Club, 137 N. Y. 100,

and that there is no liability for latent

defects unless the defendant knew or

could have known the defects by the

exercise of ordinary care. Hence the

distinction, logically following from

Morris v. The Straebel 8: Wilkin Co.

81 Hun. 1, that if the defendant con

structed the wall he would be liable

for latent defects, or if the falling of

a sign caused the injury, it was the

duty of the defendant, in the first in

stance to secure the same so that it

will withstand the ordinary vicissi

tudes of the weather and also the

force of gales which experience has

shown will be liable to occur, and

thereafter exercise ordinary care in

inspecting the same.

In other words the rule can be

boiled down to the sentence that the

defendant must be honest. If he con

structed the building he must make

an honest job. If he did not con

struct it, he must exercise honest care

to remedy defects. If he was honest

in the construction, or the care and in

spection, he cannot be held responsi

ble, because the cause of the effect

did not flow from him.

“I will charge for my services what

my judgment and conscience inform nic

is my due, and nothing more. If that

be withheld it will be no fit matter

for arbitration, for no one but myself

 

can adequately judge of such services,

and after they are successfuly rend

dcrcd they are apt to be ungratefully

forgotten. I will then receive what

the client oflers, or the laws of the coun

try may award; but in either case he

must never hope to be again my

client.”—Hardwiclie’s “Art of Win

ning Cases.”

Promise to Pay the Debt of Another.

In Spear v. Farmers and Mechanics

Bank, 41 N. E. Rep. 164, the supreme

court of Illinois seems to follow the .un

reasoiiable distinction made by “discus

sionists” that the statute oi.’ frauds re

quiring a written promise to answer

for the debt, default, or doings of an

other is divided into two parts, original

and collateral. 1f the promise to ans

wer is an original and independent one,

it is not within the statute, and if it is

collateral to the agreement of the other

person whereby the promise is to ans

wer for the debt or default of that other,

it is within the statute; hence, if two

creditors of a common debtoragree

that each will share the loss which the

other sustains against such debtor,s11ch

agreement is collateral and must be in

writing.

There should be no distinction. The

language of the statute is that the

promise to ans_wer for another inust

be in writing, and means that the

“other” incur the “debt, default or do

ings” and the promise be made by a

person who did not do it. This is sim

ple. If one man incurs the debt and

another promises to pay it, the promise

must be in writing. If one man de

faults and another promises to answer

for it, the promise must be in writing.

If one man has done anything and aii

other promises to answer for it, the

promise must be in writing. And not

withstanding such a plain, and simple

statute, the courts since 29 Car. II,

Chap. 3, Sec. 4, and the law book “dis

cussionists” have covered it all over

with mist and mystery.

Edwin Hill has been appointed judge

of the newly established municipal

court at St. Cliarlcs, VVinona county.
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AN INVITATION.

All lawyers and judges are invited to

send to this Journal for publication any

discovered defect in the statutory law

and the suggested remedy; any defect

or obscurity in the practice of the law

and the proposed rectification or state

ment of principle ; any defect or obscur

ity in the laws applicable to justices of

the peace and municipal courts and the

proposed remedy or correction.

This of course invites discussion but as

the space of the Journal is limited, the

discussions should contain purely meat

and be as brief as possible.

The principles involved in this matter

are that our statutory law, copied as it -

was from New York and VVisconsin is

based upon the common law and equity

jurisprudence and has these for its

foundation; hence in order to under

stand our statutes we must know the

common law and equity jurisprudence,

and in consequence of the absence of

this knowledge, our judicial system has

been and now is, topsy turvy, a struc

ture of patch work, inconsistent, inhar

monious and nauseating.

This is true with respect to the prac

tice of justices as well as municipal

courts, and the fault is not so much in

the inherent defects of the law per se,

as in the misconstruction and miinter

prctation of the law. The fact is that

there are only five sections in Chapter

66 which were not taken from and

based upon the common law, and hence

it is impossible to understand our pro

cedure unless we know the material

from which it is derived.

An instance of an inherent defect in

the law is found in $ect.iuli lU5,Ch. 73,

Gen. Stat, which empowers the jury

to determine the law and the fact in

libel suits. The truth is that the lan

 

guage in this section was a. part of the

Wisconsin constitution and copied from

the constitution into the Vi/isconsin

Statutes, and as the constitution gave

this power to juries the statute em

bodied the power for fear, the consti

tution did not operate propria vigore,

as it had the right to do. But as our

constitution does not contain this pro

vision, but on the contrary aflirms the

common law jury, in asserting that the

right of_ trial by jury shall remain in

violate, the jury cannot determine the

law, because the common law jury could

not do it. It therefore follows that this

section of Ch. 73 was put into our law

without a proper knowledge of the com

mon law and our constitution, because

the reading of the section would sug

gest that it infringed the common law

and could not prevail in the face of the

constitutional aflirmance of the com

mon law jury.

An instance (and a very expensive

one) of the misconstruction of the law is

the practice of requiring a copy of the

stenograpliei-‘s report of the case and

calling it a proposed case, for the

basis of a motion for a new trial and

afterwards as the record of the case

on the appeal, in what is called the

paper book; (as if there were any other

kind of books, a name given by the Eng

lish barristers hundreds of years ago).

Thelaw for this is found in Section 254,

Ch. 66 Gen. Stat.: which provides that

the motion for a new trial is made upon

a bill of exceptions or a statement of the

case or upon aflidavits. The New York

Commissioners, who originall_v framed

this section, state in their report that

this section is based upon the common

law with the e.\'ception that the bill of

exceptions was at common law made

after the motion for a new trial was

denied, because then it was to be used
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and hence it was not to be made until

there was use for it, whereas under thi

section it must be made before the mo

tion whether it was used or not, be

cause it frequently occurred that the

lawyers and judges differed as to what

the bill should contain; and the excep

tion that a statement of the case was

for the purpose of meeting the chancery

procedure then used and thus prevent

voluminous records, which could also be

and was then generally used in law

cases. The commissioners expressly

state that the statement of the case pro

vided for, meant a concise statement of

the facts and the rulings on the law if

any, and expressly retained to prevent

voluminous records and costly appeals

which was then the practice.

At common law the bill of exceptions

was used to show the error of the nisi

prius court, because the testimony was

given orally in court. In chancery, the

testimony was taken in writing and the

appeal carried the bill, answer and

testimony to the appellate court, and at

the time of the commissioners the state

ment of the case, or as it was usually

named, an agreed statement of the

case, dispensed with this voluminous

record. Then it had to be an agreed

statement of the case because the law

did not provide for such a procedure,

but was allowed by agreement, but

after this law, it was provided by law,

and means what the commissioner said

it meant and what was at that time

knownas an agreed case.

The intention of the commissioners

was to put the statement of the case on

the same footing with the bill of excep

tions, and if not agreed to by the at

torneys for the judge to settle it.

This is only one of the hundreds of

instances where the courts of this jur

 

isdiction have gone wrong, and instead

of the simple and inexpensive state

ment of the case, the courts have inject

ed the old chancery practice of an arti

ticial and ruinously expensive record,

filled with wind and chaff, instead of a

record of the precise point involved,

and thus justice and right is blown out

of sight by the wind in the record.

Fellow Servants.

The TVest Virginia Court of Appeals

in Flannegan v. Chesapeake and Ohio

Railway defines a fellow servant as well

as has been done in late years, except,

perhaps, the late opinion of Justice

Canty of our own Supreme court. The

VVest Virginia court said:

“The definition of ‘fellow servant,’ as

settled by recent decisions, is, those

‘who are so far working together as to

be practically co-operating, and to have

opportunity to control or influence the

conduct of each other, and have no su

periority, the one over another’ (Madden

v. Railway Co., 28 VV. Va. 619), while it

is held that those who act in a superior

position, and have the right to direct

and control the conduct of others are

not fellow servants of such others, es

pecially in discharge of superior duties.

Riley v. Railway Co., 27 W. Va. 146;

Core v. Railroad Co., 38 W. Va. 456.

The rear bralteman or flagman on a

train is the fellow servant of the front

brakeman, for each has his respective,

separate, yet dependent, duties to per

form in the running of the train; and

they may influence, and even control,

each others conduct, yet they are neith

er superior to, nor can they control each

other. Yet the flagman occupies a far

different relation towards the trainmen

of all other trains, for, in giving them
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warning of the obstruction of the track

by the train to which he belongs, he

performs a duty delegated to him by the

master; and for his failure to discharge

it the master is liable, for it is one of

the master’s personal or non-assignable

duties to keep the track free from ob

structions, for the safety of his em

ployees. So a tlagman, in discharging

the same duty, acts as a fellow servant

to some, and as the superior or master

to others, of his coemployees. Two per

sons who are called upon to perform the

same duty, in effect, may occupy a rela

tively different position to the same em

ployee, in its discharge. For instance,

the iiagman protects his coemployes by

warning the approaching train, while

the master, the dispatcher, and the op

erator render them the same protec

tion by not allowing the train to use the

track until it is clear. One stops the

train. The other holds it back. The

one is a part of the train, while the

other belongs to an entirely different

department, which has the supervision

and management of all trains, and yet it

is no part of any train, but is entirely

stationary. The one acts for self pro

tection. The other, being -in no person

al danger, acts for the safety of others,

and the dispatch of his mastcr’s busi

ness. ln this case the defendant, seek

ing to discharge its personal duty and

provide a safe track, and at the same

time facilitate the rapid movement of

trains, established the signal station,

and placed theoperator in charge, with

full authority, by means of a code of sig

nal orders, equally as effective as any

other kind could possibly be, to control

the running of all trains over this block;

and all trainmen, of every train, were

under absolute rule to watch for and

obey her orders before they dare enter

upon the block. If she had been atten

 

tive to her duties she must have known

the block was occupied and obstructed,

and her knowledge was the knowledge

of the master, yet, in the face of that

fact, she negligently gives a peremptory

signal for the train to proceed. In

what way could she possibly be the fel

low-servant of the trainmen, who are

entirely at her command and who can

neither influence nor control her inde

pendent actions? She is as niuch the

master of her section block as the mas

ter of the whole road. The doctrine, as

recognized and enforced in this state, is

that it is the personal or non-assignable

duty of the master (1), to exercise rea

sonable care in providing and keeping

in repair suitable machinery, and all

necessary appliances, including a safe

place to labor; (2) to exercise a like care

to provide and retain suitable servants

for each department of service; (3) to

establish, confirm to and enforce com

pliance with proper rules and regula

tions. These are the superior duties

for the proper performance of which the

master is responsible, whether he in

trusts them to a department, or any em

ployee, of any grade, and the neglect of

which by the agent or agents to which

they are entrusted renders the master

liable to any one injured by reason of

such neglect, against whom and to

whom contributory negligence cannot

be shown or imputed, from his own act

or the act of a fellow servant, whether

it be of commission or ommission. Dan

iel's Admr. v. Railway Co., 36 Vi’. Va.

397 ; Cooper \'. R. R. Co., 24 W. Va. 37:

Schroeder v. Railway Co., 108 Mo. 323-,

Foster v. Railway Co., 115 Mo. 165. The

decisions of many jurisdictions are not

in line with our decisions on this sub

ject. 7 Am. & Eng. Enc. Law, 821, tit.

‘Fellow Servants.’ The rule of stare

decisis applies with impregnable force



N0. lU‘| THE MI‘.\'.\'EhfOT.-\. LAW‘ JOUR.\’.-\L.
227

~_i__

in this instance, and from which there

is no way of escape, even if the court

were so inclined, unless by an utter

and reprehensible disregard of all prec

edent.”

Self Defense the Rule.

The recent cases of State v. Evans.

(Mo.): Page v. State, (Ind.) Beard v. U.

S., 15 S. C. Repr.; in line with Erwin v.

State, 29 O. St. 186; and Martz v.

State, 16, O. St. 162, asserted the rule

of self defense to be that "where a per

son in the lawful pursuit of his business

and without blame, is violently assault

ed by one who manifestly and mali

ciously intends and endeavors to kill

him, the person so assaulted,withont re

treating, although it be in his power to

do so without increasing his danger,

may kill his assailant if necessary to

save his own life or prevent enormous

bodily harm.” Such a rule is not logi

cal o'r true. It is true that a person.

without blame, may resist an assault

and make use of resistence proportion

ate to the force of the assault, but the

resistence is for protection only. Self

defense is protection, and protection is

self defense. A person assaulted has

two re1nedies—self defense or resis

tence to the assault so as to protect

from the assault, or retreat so as to

prevent it. If resistence will protect or

prevent, he may use it, and if retreating

will protect or prevent, he must do so:

because the justiflcation is to protect

or prevent, and not to aggress, for, as

soon as we pass from protection or pre

vention, we assault and are not acting

in self defense. The true rule is that if

the appearances of the assault are such

that a person with ordinary under

standing would believe that his life was

 

in danger or that he would receive great

bodily harm, and he could not, with

safety, retreat, he may kill his assail

ant. The principle is that a person

must not be killed if it can be avoided.

If resistance or retreating will save life

or bodily harm, that must be done. If

resistance or retreat can not save life,

or prevent bodily harm the killing is

justifiable, because there is no protec

tion left but that; and whether or not

there should be retreat or resistance is

to be measured by whether or not a

person of ordinary understanding

would have done so, and this is for the

jury.

A well-known barrister relates the

following story with great gusto.

Some time ago he had under cross-ex

amination a youth from the country

who rejoiced in the name of Sampson,

and whose replies were provocative

of much laughter in the Court.

“And so,” questioned the barrister,

“you wish the Court to believe that you

are a peacefully disposed and inoffen

sive kind of a person?”

“Yes."

“And that you have no desire to fol

‘ low in the steps of your illustrious

namesake and smite the Philistines?"

“No, I’ve not,” answered the wit

ness. “And if I had the desire I ain’t

got the power at present.”

A sarcastic lawyer, during the trial

of a case, remarked: “Cast not your

pearls before swine.” Subsequently, as

he arose to make the argument, the

judge said facetiously: “Be careful,

Mr. S—, not to cast your pearls before

swine.” “l)on’t be alarmed, your honor,

I am about to address the jury, not the

court."‘—Irish Law.
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Reporting and Writing Opinions.

The two pernicious evils now pre

vailing is bad reporting and the writ

ing of opinions by Judges without pre

viously well digesting the matter.

All opinions should be written at

least twice, and not until all the matter

is carefully and logically digested be

cause it is the object of an opinion to

furnish a clear and concise rule of ac

tion or principle to govern the case in

hand and to give a rule for all subse

quent cuses, which cannot be done by

turning out matter as first written or

without careful and logical digesting.

In reporting, the most exact care

should be taken to state the exact point

decided and the principle which con

trolled the decision, so as to be the rule

for subsequent cases, which is known as

the syllabi. An instance is furnished

by the case of Butler v. Ellerbe, 22 S. E.

Rep. 425, where the whole syllabi of ten

points, is erroneous. The question in

volved in the case was whether or not

the registration law was constitutional, -

and to test this question an injunction

was sought to restrain the payment of

the appropriation for such registration.

The court decided that such an action

was against the state because it was

against ofiicers of the state to prevent

the discharge of an oflicial duty, inas

ua], who is a state oflicer, to restrain

much as a state acts by and through in

dividuals, and therefore, as leave was

not first obtained, as the law requires,

the suit was dismissed. The exact

point decided was that the state could

not be sued ‘without first obtaining

leave to sue, because the law requires

this, and that _a suit against an indiv

the performance of an ofiicial duty ,is a

suit against the state.

Suppose this erroneous and lengthy

 

syllabus, is passed into the American

Annual Digest, can it be anticipated,

the harm that may come from this

error. This instance is not an isolated

one, it is really the normal condition of

the reports except perhaps the Wallace

Reports which were edited by an ex

perienced, learned and exact man.

In writing opinions, our courts ought

to follow as much as possible the rules

used by Chief Justice Marshall and

Chief Justice Taney which were to ex

tract the meat of the case in the first in

stance, then arrange it in logical order

and prove it and then, in w_riting the

opinion, to first lay down the rule and

prove that rule logically and by the

authorities.

A Telephone Line

along a country highway, constructed

under statutory authority, is held in Ca

ter v. Northwestern Telephone Ex. Co.

(Minn.) 28 L. R. A. 310, to be a proper

use of the street, and not an additional

servitude. But this case, as well as

People v. Eaton (Mich.) 24 L. R. A. 721,

is opposed to a majority of the decis

ions found in a note to the latter case.

as well as to Eels v. American Teleph.

are held in State v. Farrington (Mina)

8: Teleg. Co. (N. Y.) 25 L. R. A. 640.

Second Indictment.

Evidence on which an indictment was

found may be used by the grand jury tn

find a second indictment when the for

mer is dismissed. State v. Peterson

(Minn.) 28 L. R. A. 324. This case has -.1

note on the sufliciency of evidence be

fore a grand jury to sustain an indict

ment.
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THE STEENERSON RATE CASE.

JUDGE KERR of the second judicial

district, on appeal by the Great North

ern railroad from the order of the State

Railroad and Warehouse Commission,

holds that that commission can fix rea

sonable rates only.

The commission fixed the rate for the

entire state, based on a rate per 100

pounds per mile in sections of five miles.

For five miles and under, 4 cents; over

five miles and not exceeding ten miles.

4.25 cents; over ten miles and not ex

ceedin_g fifteen miles, 4.5 cent, and so

on up to 400 miles. The railroad ap

pealed on the ground that prior rates

were reasonable, that the rate fixed by

the commission was too low, and that

the commission had exceeded its au

thority in establishing rates all over

the state instead of between the spec

ified stations.

The court gives the history of the

Great Northern and its cost, as testified

to before him, and said that the present

cost of its reproduction would be about

$44,000,000.

Speaking of determining reasonable

rates, Judge Kerr says:

“It is diflicult to conceive of a problem

more intricate and involving more mat

ters which must be taken into consider

ation before a satisfactory answer can

be reached.” ‘ ' ‘

“I have refrained from any attempt to

indicate what would be a just and rea

sonable rate between the points named;

this because I believe it to be without

the province of a court of law to deter

mine such a question.”

In conclusion, he says that he simply

passes upon the validity of an order

made a year ago. It does not prevent,

and should not deter the commission

from making at once another essential

ly similar order if present circumstan

 

ces would justify it. The reasonable

ness of a. rate changes with changed

conditions and circumstances, that

which would be fair and reasonable to

day six months or a year ‘hence may be

too high or too low, and so that which

may have been an unreasonably low

rate at the time of the commissioners‘

order may be reasonable now.

“If your honor please, I’d like to get

ofl’ the jury,” said a juryman to Judge

Oakley, of New York, just as the trial

was about to commence.

"You cau’t get ofl without a good ex

cuse," said the judge.

“I have a good reason.”

“You must tell it or serve,” said the

judge.

“But, your honor, I don’t believe the

other jurors would care to have me

serve.” ,

“Why not? Out with it.”

“Well—” (hesitating)

“Go on.”

“Pve got the itch.”

“Mr. Clerk,”, was the witty reply,

“scratch that man out.”

“Now, Mr. Breeves,” asked the chair

man of the investigating committee, “is

it not true that you took the case of

Jones v. Brown on a conditional fee-"

that you agreed to accept a part Of the

amount recovered as your fee?”

“lt is not true, sir,” replied the law

yer; “I stipulated that I should have all

of it and $500 besides.”

“Gentlemen,” said the chairman, “I

fail to see where‘Mr. Breeves has been

guilty of unprofessional conduct at all.”

— ;rI‘9€l1 Bag.

Mortgage Without Consideration.

Parol evidence that a mortgage was

without any consideration, but was

taken merely to prevent squandering

of the property, is admissible, Baird v.

Baird, 145 N. Y. 659, 28 L. R. A. 375.



230 LVOL, l I ITHE MINNESOTA LAVV J()l.'RI\'.\i..

HON. PAIGE MORRIS.

Judge Morris, appointed by Governor

Clough, to fill the vacancy on the Bench

of the Eleventh Judicial District,

caused by the resignation of Judge

Lewis, was borne at Lynchburg, Va., in

1853. After passing through the pre

paratory schools, he entered VVilliam

and Mary's College, where he remained

for two years. He then entered a pri

vate school managed by his uncle who

afterwards became president of the

University of Georgia. Then he at

tended the Virginia Military Institute

where he stood first in his class and

took the degree of C. E. After gradua

tion he taught for two years in this in

stitute, occupying the Chair of Assist

ant Professor of mathematics and at

the end .of that time was made profes

sor of mathematics in the Agricultural

College of Texas. He resigned this po

sition and began the study of law and

was admitted to the bar at St. Louis,

Mo., and immediately entered upon the

practice, but not liking the place he

went back to Virginia, practiced law

there and took some part in politics

under the leadership of the late Gen.

liahone. Judge Morris was post

master at Lynchburg, Va., under

President Arthur for about two years

and moved to this state, settling at Du

luth in 1887, where lie resumed the

practice of law. He was elected Judge

of the Municipal Court and at the expir

ation of his term in February, 1892, he

entered into a partnership with Hon.

D. H. Twomey which continued until

dissolved by his election to the bench.

Judge Morris was serving his second

term as corporation counsel of the city

of Duluth with great benefit to the cit_v

and credit to himself. He is a public

speaker, a thorough gentleman and a

good lawyer.

COMMENTS.

The last of George Birkbeck Hill’s A

Talk over Autographs appears in the

November Atlantic. Dr. Hill will con

tribute during 1996 further papers on

the letters and journals of famous men.

In the Review of Reviews the

part played by the liquor question in the

New York campaign is very clearly de

scribed. The present difficulties of the

U. S. Treasury and the bearings thereof

on national politics are discussed. The

opening of the Atlanta Exposition and

the recent patriotic gatherings at'I.ouis

ville and Chicknmauga, the internation

al yacht racing flasco, the building of

American battleships and Lord Wolse

le_v’s appointment as Commander-im

Chief of the British Army, are included.

The Madagascar campaign, he massa

cre of missionaries in China, the Arme

nian question and progress in South

Africa under Cecil Rhodes pass under

editorial review. “Religious Journal

nalism and Journalists” is an article by

Mr. George I‘. Morris. Sir Frederick

Frankland, Bart; contributes an ac

count of “Matabeleland under the Brit

ish South African Company.” Messrs.

Louis Becke and J. D. Fitzgerald con

tribute a fresh and suggestive study of

the politics and social life of the lliaoris.

The Parting of the Ways, in the No

vember Atlantic, is a study of the ques

tion of physical culture for women.

An important decision was recent

l_v rendered by Judge Jamison of the

Hennepin County District Court. An

assignee in insolvency engaged a broker

to sell real estate. There was a de

flciency in the quantity of land con

tracted for, and the assignee refused to

pa_\'- the commission. The broker
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brought the assignee into court by an

was made that an order to show cause

order {to show cause. The objection

was improper, because the issue should

be tried by a jury. The court overruled

the objection. Subequently a reargu

ment was made but no authorities cited.

The court then called attention to Ch.

54, Laws 1893, which is §517-1-76, G. S.
1894, holding that the Isecond section

entitled the assignee to a jury trial of

the questions whether or not the broker

had found a purchaser who was “ready,

able and willing” to take the property

at the price named and whether or not

he had earned the commission, even

conceding that there was a shortage in

the land contracted for. This law after

providing that an action can be brought

against an assignee in respect to “any

act or transaction in carrying on the

business connected with such property

or corporation without the previous

leave of the court,” directs that “such

action shall be tried in the same man

ner and subject to the same rules of

procedure as against the person or "cor

poration for whom he acts under the

court in case no receiver, assignee or

manager had been appointed.”

During 1896 the Atlantic will publish

a number of papers upon the Race Ele

ments in American Nationality.

NOTES OF DECISIONS.

Insolvent Banks.

The question whether claims against

an insolvent national bank are to re

ceive dividends on the full amount, is

answered in the affirmative by the Fed

eral circuit court of appeals in Chemi

cal Nat. Bank v. Armstrong, 28 L. R. A.

231, where the subject -was considered

most carefully on two rehearings.

 

Trespssser on Railroad Grounds.

A person may be a trespasser when

passing over private grounds by a dan

gerous route which the owner directs

him to take in leaving the premises is

held in Kansas City, Ft. S. & M. R. Co.

v. Cook (.\lo.) 28 L. R. A. 181, where he

entered a railroad yard in violation of

rules, and was ordered ofi by a different

route from that by which he entered.

The Fight Between Federal and Stats

Courts.

This time between the Missouri state

court and the United States Circuit

Court for the Western District of Mis

souri. After judgment of lien by the

state court but'before execution, the

United States court assumed control of

the property and appointed a receiver.

The rule was laid down in Heidritter v.

The Oil Cloth Co., 112 U. S. 305, that the

court which first acquires possession or

dominion of the property involved has

the exclusive jurisdiction. This rule

was discussed and applied in Riggs v.

Johnson, 6 ‘Vail. 187; Gates v. Buckie,

12 U. S. App. 69; 4 C. C. A. 116; 53 Fed.

961.

If congress had confined the federal

judiciary to the jurisdiction in the ju

diciary act, or if that judiciary act had

been framed so as to explicitly point out

the specific jurisdiction under the gen

eral terms of the federal constitution,

and not limited to general terms or

words which cover more than one thing,

there would have been no conflict.

The trouble with the federal judici

ary is that ignorance and cupidity in

congress seeks to accomplish some mer

cenary or selfish purpose by stretching

the general language in the constitution

or in the judiciary act, and confer on

these courts too much or inspecific

powers.
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Corporation Consolidation.

A transfer of all the assets and prop

erty of a corporation to another com

pany in consideration of stock in the

latter as a permanent investment, and

not as a mode of winding up, is held

in Byrne v. Schuyler Electric Mfg. Co.

(Conn.) 28 L. R. A. 304, to be ultra vires

and subject to avoidance by any nona.s

senting stockholder, irrespective of the

profitableness of the transaction.

The Insolvency of a Bank

which is represented in clearing-house

exchanges by a member of the clear

ing-house, with which it has a contract

for the clearance of its checks and with

which it has deposited money and se

curities, is held in O’Brien v. Grant, 28

L. R. A. 361, 146 N. Y. 163, not to de~

feat the right of the member of the

clearing-house to apply such deposit

and securities to its reimbursement for

clearing the checks on the insolvent

bank on the morning after the insolven

cy was announced, as it was obliged by

its contract to do.

The Doctrine of the Dartmouth College

Case.

has a striking illustration in State,

White v. Nefi (Ohio) 28 L. R. A. 409, in

whichthe property of a college is held to

be private property within the protec

tion of the constitution, and a statute

attempting to give absolute control and

management of its aifairs to the direc

tors of another institution is held un

constitutional.

Fellow Servant.

A railroad company over whose road

another company is operating trains is

held not liable to a servant of the lat

ter company who is injured by negli

gence of his fellow servant. Baltimore

& 0. & C. R. Co. v. Paul (Ind.) 28 L. R. A.

216.
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The Constructive presence of a Murderer

in the State where his victim is struck

by a bullet fired across a State boun~

dary is held in State v. Hall (N. C.) 28 L.

R. A. 289, insufllcient to make him a

fugitive in the State from which the

shot is fired. Who are fugitives subject

to extradition?—is discussed in a

note to this cas_e. In Re Sultan, 115 N.

C. 57, 28 L. R. A. 294, a person buying

goods by false representations, goes to

his home in another State to which the

goods are sent, is held a fugitive in the

latter State who may be surrendered.

Service of Infants.

Actual service of process upon in

fants is held in Sloane v. Martin, 28 L.

R. A. 347, 145 N. Y. 524, to be not neces

sary to the jurisdiction of a Federal

court, in an action in the nature of a

suit in rem for the judicial sale of real

estate, where appearance is entered for

the infants and a guardian ad litem ap

pointed who defends for them.

Fraud to Obtain Cheap Rates of Freight

which relieves the carrier from liability

for loss of the goods, is held in Shackt v

Illinois Cent. R. Co., 94 Tenn. 658, 28 L.

R. A. 176, to be shown where an intelli

gent man ships in a basket with a rope

around it valuable goods, such as silks,

satins, laces, curtains, and other thinga

most of which are kept for sale by his

wife, and remains silent when he hears

them designated as “household goods,"

on which the rate is much less than on

merchandise.

Limitations.

A cause of action for taking coal

from beneath the surface by extending

a mine from adjoining premises accrues

when the discovery of the trespass was

reasonably possible. Lewcy v. Frick,

28 L. R. A. 283.
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PERSONAL.

Sutherland & VanWert have re

moved to rooms on the 7th floor of the

new Phoenix building, Minneapolis

Ex-Judge Hicks has returned to the

practice of law'and has gone in to the

firm of Cross, Carlton & Cross, The

firm name now being Cross, Hicks,

Cal-lton& Cross, with ofiices in the

.\'e\v<York Life Building. Minneap

olis.

 

Dickinson & Lum is a new firm of

pleasant young gentlemen with offices

in the “Phoenix” Minneapolis.

Stanford & Arhury of Duluth have

dissolved partnership, Mr. Arhury’s

time being wholly taken up with his

duties as county attorney, Mr. M. H.

Stanford taking rooms 601 and 2

Torry Building, the county attorney

retaining the old quarters, 716 Torry

building.

J. E. Stryker has removed to the

Pioneer Press building, St. Paul.

A. R. Moore and S. E. Day occupy

elegant rooms in the Globe building,

St. Paul.

D. T. Calhoun, late of the firm of

Taylor, Calhoun & Rhodes, which re

cently dissolved, and Jas. R. Bennett,

Jr., have formed a copartnership in St.

Cloud under the name of Calhoun 8:

Bennett. Both are widely known, and

practioners of the Stearns county bar

for many years. Mr. Calhoun has been

Mayor of St. Cloud and County Attor

ney of Stearns and proved himself con

scientious and able. Mr. Bennett is a

graduate of Yale and president of the

board of education of that city.

 

A-Forfeiture of the Charter of a Municipal

corporation is held in Hornbrook v. Elm

Grove (W. Va.) 28 L. R. A. 416, to be en

forceable, if it can be enforced at all,

by the State only and in a direct pro

ceeding. In this case there was an at

tempt to enjoin the collection of taxes

on the ground that the cliarter had been

forfeited.

Wages.

The validity and effect of statutes re

quiring wages to he paid in lawful

money is decided in Avent-Beattyville

Coal Co. v. Commonwealth (Ky.) 28 L. R.

A. 273.

A statute requiring manufacturers to

pay wages of employees weekly, al

though applying to individuals as well

as corporations, is held in Re House

Bill No. 1230 (Mas.) 28 L. R. A. 344, to

be within the power of the legislature

under tuc Massacluisetts Constitution,

General Allegations in an Indictment

28 L. R. A. 395, to be limited and quali

fied by allegations of specific facts upon

which the general allegations are based.

Assessment of Railroads.

Railroad tracks are not benefittcd by

street improvements, and are therefore

not subject to assessment for the same,

Chicago, M. & St. P. R. Co. v. Milwau

kee (VVis.) 28 L. R. A. 249.

Local Option.

A statute allowing the suspension of

penalties of a liquor law by action of

the electors is upheld in State, Witter,

v. Forkner (Iowa) 28 L. R. A. 206,

against objections that it is an uncon

stitutional delegation of legislative

A Policy of Insurance.

issued by an agent to himself as receiv

er is invalid, Wildberger v. Hartford

F. Ins. Co. (Miss) 28 L. R. A. 220.
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DISTRICT COURT.

C. E. Thorn: v. Wm. Reedy.

(Dlstflct Court. Wilkins County.)

COSTS IN APPEALS FROM JUSTICE OF THE

PEACE.

ent of Justice of the

pence.i defendant in strict court succeeds in

reducing the justice Jud mentone-half ormore,

he is entitled to cos s and disbursements

whether he appeared and answered ln the Jus

tice court or not.

Hsxmv G. W\'v|u.i. for Plnlntifl’. LYIIAII B. Even

nzm. for Defendant.

BROVVN, J.: This action was com

menced before a justice of the peace.

The defendant did not appear in that

court, and judgment was rendered in

plaintii’i”s favor for $94.29. The de

fendant appealed on questions of law

and fatt, served an answer with plaint

ifi"s consent, to which plaintiff replied.

At the trial in this court plaintiff ob

tained a verdict for $39.57. The

clerk taxed costs and disburse

ments in plaintiff's favor on the theory

that the defendant having failed to ap

pear and answer in the justice court,

the action was not tried therein, and

does not come within the meaning of

section 14, chapter 67, General Stat

utes.

This section of the statute provides

that “In civil actions tried before a

justice of the peace ' ' ' if the

defendant appeals and the amount of

the plaintiffs recovery before the jus

tice is reduced one-haif or more in the

district court, the defendant is entit

led to costs and disbursements.” ' '

The plaintiff contends that this stat

In sp al from jnd

ute has no application ‘to an action

wherein the defendant did not appear

and answer in the justice court; that

there can be no trial unless there be an

issue joined. In view of the fact that

the plaintiff is required (Sec. 30, Chap.

65, G. S.) to prove his case in justice

court whether the defendant appeared

therein and answered or not; the con

struction contended for by the plain

tiflf cannot be given the statute. Hear

ing plaintiff's evidence and deciding

therefrom that he is entitled to a

judgment would be a trial within the

meaning of the statute.

The taxation of costs and disburse

ments by the clerk is hereby vacated

and set aside.

Tillie Van Ellen v. German-Am. National Bunk of

St. Cloud.

(Dlsurlct Court. Stern: County.)

MORTGAGE 0F HOFIESTEAD.

A wife need not acknowledge the husband's

mortgage of the statutury homestead. the title

towh c is in the husband. The signature of

the wife ls sufficient. even. ii’ she did not know it

was n mortgage.

Oscan TAYLOR for Plaintlfl. Geo. H. Elirsows

for Defendant.

The plaintiff's husband being indeb

ted to the defendant corporation exe

cuted a mortgage on the homestead,

the title to which was in his name.

The plaintiff, his wife, was joined in

the mortgage and signed the same at

the request of her husband, -but did

not know the contents, or know that
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it was a mortgage, or acknowledge the

same before a person authorized to

take acknowledgments.

The notice of foreclosure did not

contain a recital that the lots would

be sold separately, and was not served

on the plaintiff four weeks before the

day of sale, but was served on the hus

band who was the owner of the fee

and in the actual occupation and pos

session of the same. The mortgage

was Fforeclosed by advertisement un

der the power of sale contained there

1n.

SEARLE, J.: The only question

for the determination of this case is,

whether it is necessary for the wife

to acknowledge a mortgage given by

her husband upon the statutory home

stead, the title to which is in the hus

band.

Section 5522 of the 1894 General

Statutes of Minnesota, provides “Such

exemption shall not extend to any

mortgage thereon lawfully obtained;

but such mortgage or other alienation

of such land by the owner thereof, if

a married man, shall not be valid with

out the signature of the wife to the

same, unless such mortgage shall be

given to secure the payment of the

purchase money, or some part there

of.” This provision of the statute is

constructed in Lawver v. Slingerland,

11 Minn., 447, (Gil. 330): “A mortgage

‘ ‘ ' of such land by the owner

thereof, if a married man, shall not be

valid without the signature of the wife

to the same, etc. The signature alone

of the wife is required. The mortgage

spoken of is, ‘a mortgage by the owner

and his wife.’ The signature is re

quired in token of her assent to a mort

gage by the owner, her husband, not

for the purpose of making her a party

 

to the mortgage in the same sense in

which her husband is a party. It is

objected that to hold that the signa

ture is sufficient without attestation

or separate acknowledgment, is to in

troduce an anomaly into our law relat

ing to the conveyance of real property

or interest therein by married women.

It was in the power of the legislature

to fortify the homestead by whatever

safeguards were deemed necessary.

If, in the exercise of iegislative discre

tion, it was deemed only necessary to

provide that the homestead should not

be mortgaged‘ without the signature

of the wife, no consideration of public

policy can authorize us in putting

such construction upon the law as will

render the attestation of the signature

or an acknowledgment, by the wife in

dispensable, however imperfect, in our

opinion, may be the protection which

any other construction would throw

around the homestead. Under the

old homestead law, Rev. Stat. (1851) p.

363, sec. 93, it was provided that ‘no re

lease or waiver of such exemption

shall be valid, unless the same shall be

in writing, subscribed by such house

holder and his wife, if he have one, and

acknowledged in the same manner as

conveyances of real estate are by law

required to be acknowledged.’ The dif

ference between this language and

that of the statute of 1860, by which a

signature only is in terms required, to

render a mortgage of the homestead

valid, is significant, and furnishes no

inconsiderable ground from which to

infer that the change in the mode of

waiving or conveying thehomestead

right was made ex industria; and it is

proper, perhaps, to add, that following

on, in the same direction, the legisla

ture of 1866 repealed the statutory pro

vision by which a separate acknow
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ledginent was required when a deed

was executed by a married woman.”

And in construing a statute in the

same ,-language as the section above

quoted, Justice Ryan, of the Supreme

Court of Wisconsin, in Godfrey vs.

Thornton. 46 Wis. 677, uses the follow

ing language, ‘ " ' “whenever

the wife execute a mortgage or con

veyance to pass her separate estate,

she is required to execute and acknow

ledge the deed, according to the gen

eral provisions relating to all grantors,

so as to admit it to registry. In the

provision under consideration, the

mortgage or alienation is that of the

_husband, which shall not be valid

without the signature of the wife to

the same. it would be a violation of

all the judicial rules of construction,

to overlook this contract of language,

going to the substance of the thing to

be done, or to confound one provision

{with the other. It is ,apparent that

the legslature has not done so, al

though it appears that this court once

did. The one provision clearly re

_lates to conveyances by a wife, which

she must execute, whether the hus

band joins'in the deed or not; and the

other to mortgages or conveyances by

the husband, in which the wife does

not join, but which the husband can

not execute without her written as

sent. In the one case, the wife passes

her own estate, actual or inchoate; in

the other, she pases no estate, but

simply assents to her husband's passing

his. The one is a conveyance by the

wife; the other is the wife's signature

to relieve the husband from disability

to convey his own estate. The stat

ute requires the wife’s conveyance to

be witnessed and acknowledged so

that it may be recorded; but requires

the wife’s consent to her husband‘s

 

conveyance of his own estate, to be ev

idenced only by her signature. If the

statute had intended the wife to join

in the mortgage or alienation of the

homestead, it would have said so; if

it had intended the signature of the

wife, which it requires, to be witness

ed and acknowledged, it would have

said so; then all the formalities neces

sary to entitle a conveyance to record

should have been complied with. But

the statute does not say so, and the

court cannot do violence to the lan

guage which it uses, and torture the

mere signature of the wife, by way of

assent, into joining in the conveyance

and formally executing and acknowl

edging it or the signature by which

she assents to her husband's alienation

of his own estate.”

I am therefore of the opinion that it

is not necessary for the plajntifi to ac

knowledge a mortgage given by her hus

band upon the homestead, the title to

which was in him, neither was it nec

' essary that the wife should acknowl

edge the instrumcnt in order to entitle

it to record. The acknowledgement by

the husband, with the proper certifi

cate by the acknowledging ofiicer at

tached to the mortgage, was sufficient

to entitle the instrument to record; it

was valid without any acknowledge

ment by the wife, and the foreclosure

under the power passed to the defend

ant the title in fee to the land in dis

pute.

The plaintiff and her husband joined

in the covenants in the mortgage. I am

of the opinion that the plaintiff would

be estopped by the covenants from rais

ing any of the questions raised by her in

this action.

The point was also made by plaintiff's

counsel that the mortgage was invalid

for the reason that the plaintiff, at the
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time she signed the same, did not know

the contents of the mortgage, or as it

was stated in the complaint, “she did

not knowingly sign the same.” The law

in this state is well settled that it is the

duty of a person signing an instrument

of this characterto know its contents,

and that it is negligence upon either

party not to know the same before exe

cuting it. In the language of Lawver

v. Slingerland, supra, “if she signed it in

ignorance of its contents, it would seem

that she must attribute the conse

quences to her own neglect and care

lessness.” And in a more recent

case, Quinby v. Shearer, 56 Minn.,

534, Chief Justice Gilflllan, uses the

following language: “The court also

found that neither of the plaintiffs

ever read or knew the contents of

that deed. That fact is imma

terial in this case. When a man ex

ecutes a contract, the bare fact that he

did not read it or know its contents will

not relieve him from it. If it would,

written contracts would be on a very in

secure footing.

The conclusion of law is that the

plaintiff is not entitled to any of the re

lief demanded in her complaint, and

that the defendant is the owner in fee

simple and entitled to the possession of

all the land mentioned and described in

pla.intiiT’s complaint.

Let judgment be entered in accord

ance with these findings.

Iu the matter of the Estate of Josiah E. Hayward.

(District Court. Stearns County.)

COMPENSATION AND DUTIES OF SPECIAL AD

MINISTRATOR AND ATTORNEYS.

A special administrator is onl; empowered to

colic-ct the goods. chattels an credits of the

(ll.-ceasc(innd care for and rcsi-rvu the sumo

for the cxocutor or admin sirator who may

ufterwardsbcn pnini1~d and receive a reason

nbio comps-nsai on for the labor performed.

An attorney cmpioyod to represent an heir

cannot act for the special administrator nor

rccclvu compensation therefor, but is limited to

‘ti|o|irl|t4~rc:4i.s of such heir and be compensated

ry lm.

SEARLE, J.: The question on this

appeal, is the amount of compensation

 

which the special administrator and his

attorneys are entitled to.

As to the compensation of the special

administrator the statute clothes him

with limited powers only, namely, the

power to collect the goods, chattels and

credits of the deceased and care for and

preserve the property for the executor

or administrator who may afterward

be appointed, and he can only receive

compensation for such services.

Regarding the claim for attorney's

fees. During all the time they were em

ployed by the special administrator,

they were the attorneys for one of the

heirs in the contest of the will and in

matters adverse to the appellants.

The larger portion of the services al

leged to have been performed by the at

torneys for the special administrator in

volved transactions in which the heir

was interested adversely to the others.

No person belonging to either of the

contending factions could have acted as

special administrator, and none of the

attorneys of either faction could proper

ly counsel or advise the administrator

where the interests are or could be con

flicting. Nor can an attorney under

the law recover fees for services ren

dered about or concerning such conflict

ing interests.

The law in this country is well set

tied that an attorney cannot accept con

flicting interests with those of his cli

ent, and that any deviation in this re

spect may expose him not only to an ac

tion for damages but to discipline on

the part of the court. An attorney can

not act in a suit in which he is employed

as a commissioner to take testimony,

nor as master to execute a decree, nor

as administrator of an estate against

which he is pressing a hostile claim.

In White v. Haffaker, 27 Ills. 354, the

court said “In all legal proceedings,
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and at every stage of a cause, courts

scrupulously guard against entrusting

the execution of its mandates, to per

sons having any interest in the cause.

The law, for wise purposes, acts alone

through disinterested agents. It will

not tempt those having an interest in

any way to abuse its process, for the

purpose of promoting selfish ends. The

relation of attorney and client is so inti

mate, and the duty of attorneys to pro

tect the interest of the client is 50 rigid

that it can hardly be supposed that 110

would be willing, even if he were a dis

interested person, to be entrusted with

the enforcement of the legal rights of

his client.”

“An attorney oweth to his client se

crecy, diligence and skill, and cannot

take a reward on the other side.”

“An attorney cannot serve profession

ally both parties to :1 controversy, and

where he has been retained by one, he

cannot recover for professional services

rendered in the same matter to the

other.”

“An attorney is not at liberty to de

sert his client and take up against him

in the same cause or a similar cause

based upon substantially the same

facts, for the purpose of getting better

pay or even any pay. To allow such

change of sides would reduce the attor

ney to a mere mercenary, always open

for employment by the highest bidder.

It would compel the poor man to sur

render his supposed rights without con

test, or enter into competition as a bid

der for any legal talent with his more

wealthy opponent. It would supplant

the confidence which clients rightfully

have in their counsel by a baneful sus

picion and distrust. Eminent profes

sional learning and ability will natural

ly command appropriate compensation;

but professional integrity is not the sub

 

ject of purchase, sale, or trallic. Such

integrity is absolutely essential to the

continued usefulness of the profession.

Its untarnished preservation is as es

sential to the honor of the bur as it is

beneficial to the public.” (Dikeman v.

Struck, 76 Wis. 332.)

The attorneys in this case are not eu

titled to compensation for the services

performed by them in any matters in

which the interests of their client, one

of the heirs, were in conflict with the in

terests of the other heirs or devisees

under the will or in matters in which

the duties of the administrator to rep

resent all the heirs and devisees and all

parties interested came in conflict with

the interests of such heir.

Willard Gflvtl v. Village nl Fnlrlnount.

(District Court. Fllrtln County.)

DEFECTIVE VERDlCT—D|SREClARD OF INSTRUC

TIONS BY JURY.

A general verdict. which on its lace discloses

that the jury disregarded the instructions of the

Court wl l be set aside.

T. S. I-‘lsx and M. E. L. SHANK8 !orPla1ntil!, Wuxn,

Duns k WARD for Defendant.

Action to recover for personal inju

ries by falling from a defective side

walk. The jury returned a general

verdict for plaintifl‘, as follows, “TVe the

jury find for the plaintifl in the above

entitled action and assess his damages

in the sum of $550.00—this includes

doctor’s bills and nursing expenses."

The court had instructed the jury not

to consider or allow for nurse hire be

cause there was no evidence of the

value. The defendant excepted to the

verdict when returned and moved for

a new trial on a settled case and the

whole record.

CALDWELL, J.: The verdict by its

terms includes nursing expenses in

curred by the plaintiff contrary to the

express instructions of the court. The
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plaintiff alleged in his complaint that

he had been compelled on account of

the alleged injury, to hire medical at

tendance and care, and to procure medi

cines and nurse hire. The evidence on

the trial was suflicient to entitle him to

recover for medical attendance and

medicines, but did not to recover for

nurse hire because there was no testi

mony showing or tending to show the

value thereof. The jury was instruct

ed that if they found for the plaintiff to

allow him the expense incurred for med

ical care and attendance and medicines

but not to consider or allow anything

for nurse hire. This instruction the

jury disregarded and for this reason a

new trial must be granted.

PROBATE COURT DECISIONS.

Estate of D. E. Rouelle.

(Ramsey County.)

Defects in proceedings intervening between

ince tion and llnnl termination of the adminis

trat on, do not defeat jurisdiction.

WILLRICH, J.: Is the order of

Court, of September 20th, 1892, allow

ing the claim of Trask, void on its face

for Want of jurisdiction, on the ground

that the citation upon which the order

is founded was served on the adminis

tratrix by Trask, who is the party in

terested, such service being void under

the Statute?

The Supreme Court has decided that

when the jurisdiction of the Probate

Court is once legally obtained, it con

tinues over the administration as one

proceeding until it is closed, and that

whatever jurisdictional defects occur

subsequently cannot be taken advant

age of but by appeal.

In State v. Probate Court, 40 Minn.

299, the Court said: “The allowance oi‘

a claim by the Commissioners has the

effect of a judgment, if not appealed

 
from is conclusively binding upon all

parties interested in the estate.”

In Barber v. Bowen, the Supreme

Court held, that although the claim

which was allowed was not a proper

claim against the estate, yet the allow

ance by the Probate Court had the ef

fect of a judgment, it not having been

appealed from, and it was conclusively

binding upon all parties.

In State v. Ramsey County Probate

Court, 35 Minn. 26, the Court said:

“We do not think it was intended that

any party might neglect his opportu

nity to contest a claim before the Com

missioners or on appeal, and then con

test it on an application for its pay

ment, but that the award of the Com

missioners, if not appealed from, and

the judgment of the Appellate Court, in

case of appeal, should be final and con

clusive upon all parties interested in

the estate, in all subsequent proceed

ings for its administration; the judg

ment on the claim of Coffin was, there

for conclusive.”

It follows that the remedy of the Ad

ministratrix, was by appeal. This court

has no right to vacate, or annul the for

mer order although it appears of record

that the party interested served the ci

tation. Such service is only an irreg

ularity which did not divest the Court

of jurisdiction, and having heard and

determined the claim and passed judg

ment, the same is conclusive upon all

parties interested in the estate.

Estate ol Currie R. Frldenburg.

(Ramsey County.)

The wife's estate is liable for the expenses of

her last illness and funeral though paid by the

husband after her death.

WILLRICH, J.: The undertaker

and the physicians make out their bills

against the deceased, but finding no

Letters Testamentary granted or no no

_-'-
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tice to Creditors, present them to the

surviving husband, who pays the same

and files his itemized claim and verifi

cation in this court for the amounts so

paid by him for expenses of last sick

ness and burial.

The executor objects on the ground

that the claimant was the husband of

the deceased and as such was liable to

pay these expenses under the law; that

they were living together at the time of

her last illness; that it was his duty

and obligation as a husband to employ

doctors, purchase medicine, and after

her death to employ undcrtakers, and

that having voluntarily fulfilled these

obligations he cannot now charge such

expenses against the estate.

It is admitted that had these ex

penses been paid by any one upon whom

rested no obligation to so pay them, ,

then the estate would be clearly liable,

and that where a person dying leaves an

estate, the first claim upon it should be

the expenses of last sickness and the

interment.

The law, G. S. 1894, Sec. 5533 empow

ers a married woman with an ample es

tate to contract for medical expenses of

this character for which the husband is ,

not liable, unless it is proved that he em- :

ployed the physician, and agreed to

pay him, and the services were so ren

dered at his request and upon his cred

it.

Funeral expenses are of necessity

contracted by the nearest surviving

relative, husband, wife, or children.

Hence these expenses are incurred and

paid by persons upon whom rests the

moral obligation to incur them, and the

law makes no difference, whether they

were incurred by a surviving husband

or widow or children, and raises an im

plied promise on the part of the rep

resentative to pay them.

 

In Dampier v. St. Paul Trust Co., 46

Minn. 527, the court said: “It appears

to have been settled beyond dispute in

this country as well as in England, that

an executor or administrator, having

sufiicient asset in his hands, is liable

upon an implied promise to a third per

son, who, as an act of duty or of neces

sity, has provided for the interment

of a deceased person, if the funeral was

conducted in a manner suitable to his

situation in life, with proper reference

to the means of the estate, and the

charges are fair and reasonable.”

In McNally v. VVild, 30 Minn. 209, the

surviving wife assumed and paid the

necessary medical and funeral ex

penses of her deceased husband, and

the court held, “a proper charge against

his estate.”

The conclusion is that the funeral ex

penses and the expenses of the last ill

ness are to be paid from the wife’s es

tate, the former to be passed upon by

p the probate court when the representa

tive of the estate presents the account

for allowance, and the latter filed and

allowed the same a all other debts in

curred in the life time of the decedent.

A few years ago the State's Attorney

of a northern county in Vermont, al

though a man of great legal ability,

was very fond of the bottle. On one

occasion an importan t criminal case

was called on by the clerk, but the at

torney, with owl-like gravity, kept his

chair.

“Mr. Attorney, is the State ready to

proceed?” said the Judge.

“Yes—hic—no—your honor,” stam

mered the lawyer; “the State is not in

a state to try this case today; the State,

your honor, is—drunk.”





  

HON. FRANCIS CADWELL.

District Judge, Eighth Judicial District.
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No. 11.

Writing Opinions.

The majority of, not to say all, the

judges in this country, both federal and

state; appellate, chancery or nisi prius,

seem to forget when it is accurate and

when inaccurate to use the word

“court” instead of “judge.”

When a judge is hearing and trying

a case without a jury, his acts, opin

ions, rulings and decisions are rightly

termed those of the “court ;” but when

he is hearing and deciding interlocu

tory matters, motions, etc., or when a

case is being tried by a jury, the judge

is but one constituent part of the court

over which he presides as judge, and his

words and rulings and his charge to the

jury are the acts of the “judge,” not of

the court.

Yet everywhere in decisions of our

appellate courts over the entire coun

try, one may read expressions like these:

“The learned court below erred in

charging the jury,” or “the trial court

erred in denying the motion for a new

trial,”or “the court below erred in ex

cluding the evidence oflered,” etc. In

all such sentences the word “judge"

should be used.

Nor can a judge—without logically

appearing egotistical—-when charging

the jury, say, “The court instructs you

so and so.” The judge is not the whole

court. Theoretically, all attorneys, the

sheriff, clerk and the grand and petit

jury panels are each and all constitu

ent parts of any given court, each with

distinct ofllces therein.

Again, picking up at random any num

ber of the National Reporter System,
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and glancing over the decisions therein

reported, one may find these expres- ,

sions, “We are of the opinion that," or

“We are convinced that,” or “It is evi

dent that,” or "It is certain that."

These words are utterly superfluous,

and weaken rather than strengthen the

point decided, or commented upon. A

supreme court is of last resort. Its

decisions are ultimate. It is imper

sonal. Therefore, what is said in a de

cision should come, so to speak, ex ca

thedra. Personal pronouns should be

avoided, and instead of a sentence read

ing, “We are of the opinion that the ,

findings of the trial court are sup

ported by the evidence," how much bet

ter and forcible to read, “The findings

of the court below are supported by the

evidence.” Instead of “-VVe are con

vinced that so radical a change," etc.,

how much stronger and authoritative

“Such a radical a change,” etc., would

sound.

In dissenting or concurring opinions,

which are at best unnecessary and some

what egotistical, and conducive to un

certainty and disrespect of the court,

the use of the personal pronoun is cor

rect. They are the ‘personal opinion

of one or two judges.

opinion, being the law decided upon,

should read impersonally and with the

force of unalterable and ultimate au- ,

thority.

Careful perusal of the reports of the

English appellate decisions, will show

that the judges there clearly and

forcibly write and speak along these

lines.

of the words “judge” and “court,” and

the authoritative and fort-efnl use of de

cisive words without circumlocution

and weakening adverbs or adjectives.

M. S. SAUNDERS.

Personal.

H. M. Farnam has removed to the

Guaranty Loan Building, Minneapolis.

Ambrose Tighe and Jno. W. Lane are

comfortably located in fine quarters in

the Manhattan building. St. Paul.

But the majority .

Their decisions aptly illustrate ‘

these two points, i. e.. the correct use j

 

Fifleld & Fifield, of Minneapolis,

Minn., announce that they have dispos

ed of their St. Paul law office and busi

ness to J. F. Hilscher.

Hon. Everett P. Freeman, of Man

kato, died Nov. 26, 1895. ‘Deceased was

one of the leading attorneys there. He

had held the‘ ofiices of city and county

attorney, state senator and register of

the Jackson and l\iarshall land ofiices.

He was president of the Blue Earth

County Bar association, which body will

have charge of his funeral. He was 59

vears old and a pioneer resident of Man

kato. He was also an active Republican

politically and was also a. member of

the Masonic lodge of that city.

The law firm of Jayne, Morrison &

Lewis, with ofilces in Temple Court,

Minneapolis, and in Little Falls, Minn.,

show evidences of deserved prosperity

and increased business. Mr. Lewis.

who has charge of the Little Falls

office, has been for the past two years

with Messrs. Jayne & Morrison in

their Minneapolis office in the capacity
i of chief clerk. He is a graduate of

Michigan University Law School at

Ann Arbor, and has been admitted to

practice in Michigan, Nebraska and this

state. The degree of Master of Arts

was recently conferred on him by this

university.

The firm of Munn, Boyeson & Th_vge

son will remove to the new building

known as “Newspaper Row” about Jan.

lst. The location is central and the

ofiices and library room will be as fine

as any in the state.

Minneapolis, Minn.—Another Gibral

tar of the Hennepin County bar has

been established in the law firm to be

known henceforth as Shaw, Cray, Lan

caster & Parker. The personal titles

are John VV. Shaw. \‘Villard R. Gray.

William .-\. Lam-aster and Hazeu .\l.

Parker.

Q.
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Our Portrait.

Hon. Francis Cadwell was born in

Fulton county, Ohio, May 28th, 1842.

Settled in Minnesota, 1864. Is married

and lives at Le Sueur. He is a graduate

of Hillsdale college, Michigan, and stud

ied law at the Northwestern Christian

University at Indianapolis. Has been

county attorney two terms and school

superintendent one term in Le Sueur

county. Was appointed Judge in 1891

to succeed James C. Edson, and elected

Judge of the Sth judicial district at the

general election in 1992.

Law Book Thief.

The attention of lawyers is called to

a Law Book Thief who hails from

Iowa. When last seen he was attempt

ing to dispose of a lot of Text books

taken from ofllces in Cedar Rapids, Des

Moines, New Hampton, etc., etc. Hc

had on, when in St. Paul, a slouch hat,

dark blue rain coat and gray suit—face

rather thin and small chin—-small black

moustache and rather weak harsh

voice. I-Vatch for him.

Lost and Found Books.

Edwin A. Jaggard, St. Paul, writes:

I would respectfully suggest that you

add to the Minnesota. Law Journal a

column" to be filled with notices of books

lost and found. I have in my posses

sion Volumes II and III of American

and Engilsh :Encyclopedia of Law.

These volumes do not belong to me.

There is nothing on them to indicate to

whom they do belong. I have no desire

to appropriate them. but what am I to

do’! On the other hand the gentlemen

to whom they belong are caused contin

ually inconvenience and perhaps put to

considerable and unnecessary expense.

Some time ago some good fellow bor

rowed my copy of Innis on Torts. I am

very anxious to recover it. If I knew

who he was and could call his atten

tion to it, he would be very glad to re

turn it. There are hundreds of law

yers in the same predicament, viz., of

having books they would like to re

turn and books they would like to have

returned.

 

Literary.

The Review of Reviews for November

reviews the events of the preceding

month, the possibilities of war in the far

East; the progress of Christian mis

sions in the Orient; the prospects of

Japan and Russia as Eastern powers.

and also" comments on the relations of

Russia and France, the Italian celebra

tions, the French victory in Madagascar,

the Cuban situation, and British policy

in Venezuela.

It contains interesting portraits of

Pasteur, and presents an account of

the illustrious French chemists life

work, and publishes for the first time a

curious pen sketch of the late Professor

Huxley, drawn by himself in 1848. The

recent progress of Italian cities is ably

described, showing progress made for

Rome, Milan, Genoa, Turin, Florence,

Naples, Palermo, and Venice. This

study of Italian city renovation is full

of suggestion to our American munici

pal reformers. An illustrated account

of the recent General Convention of the

Protestant Episcopal Church, at Minne

apolis, also appears. An article on in

ternational sports, calls attention anew

to the proposed athletic meeting at Ath

ens in 1896.

The Atlantic Monthly for December

has another of John Fiske’s historical

studies. “The Starving Time in Old

Virginia,” and is an important historical

contribution.

Also contains three short stories:

Witchcraft, by L. Dougall; The End of

the Terror, by Robert Wilson; and Dor

othy, by Harriet Lewis Bradley.

This rather remarkable legal question

is bothering the lawyers of Wichita,

Kan.: Can a judge compel a witness

to drink beer, and, if the witness de

clines to indulge, can he be committed

for contempt of court? In a‘ recent

case brought against a beer agency, an

expert who was summoned to the

stand refused to taste the liquor when

ordered to do so by the judge. The

witness did not pretend that he had

any conscientious scruples against beer
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drinking, but merely declined to drink

at that time. He is now languishing

in jail, but the action of the judge will

be reviewed on habeas corpus proceed

lngs. The case is apparently novel, and

the final decision will have a bearing

on the action of witnesses is similar

cases.

A story is told of one of her majesty’s

judges who is as remarkable for the

quickness of his eyes and ears as

-for the keennness of his intellect. The

other day a stranger in court, espying

a. friend, addressed him in a stage whis

per with :—

“Hallo, old man! 1 haven’t seen you

lately. Are you all right?”

The remark was hardly heard be

yond the nearest bystanders, and there

was, consequently considerable bewil

derment among those engaged in the

case before the court when the judge

looking up from his notes, observed:

“If the old man is all right, he had

better go outside and say so.”—Green

Bag.

In a recent decision the Minnesota

Supreme Court declares that the com

mon law rule making the husband lia

ble for damages for slanderous words

uttered by the wife, even though he

was neither present nor a participant,

is not abrogated by any statute, and

therefore holds good in that state. If a

husband is civilly responsible for slan

derous words spoken by his wife, on the

same principle and logically he is crim

inally responsible. Yet, even in Min

nesota, no jury would convict or court

sentence a husband on this ground, be

cause it is contrary to justice to pun

ish one person for another’s crime.

Civil responsibility is equally unreason

able and obnoxious, and the lawmak

ers of the state will be derelict in

duty if at the first opportunity present

ed they shall fail to abolish it. The

rule was perhaps good enough when

the wife was the husband‘s chattel.

drudge and slave, but in these days of

bloomers, bikes and woman’s rights, it

is absurd and an anachronism. Ex. 

 
Students--Voters.

In In re Garvey, 41 N. E. Rep. 439,

the court of appeals of New York- has

re-asserted the principle laid down by

it in In re Goodman, 146 N. Y. 484; -L0

N. E. Rep. 769, that, under the con

stitution of that state, Art. 2 §3,

which provides that “For the purpose

of voting no person shall be deemed to

have gained or lost a residence, by rea

son of his presence or absence ' " '

while a. student of any seminary of

learning,” the intention to change the

legal residence must be shown by acts

independent of a person's presence as a.

student in order to entitle him to vote

in the new locality; and applying this

rule to the facts of the particular cases

before it, decided (1) That evidence that

a student coming to attend a seminary

as a student notified the registrar of the

place of his former residence to strike

his name from the voting list, as he

had changed his legal residence, and

also notified the authorities of the sem

inary that he had become a resident oi.’

the town in which it was situate, his

object in so doing being to render him

self eligible as a postulant, showed an

intent to change his legal residence by

acts independent of his presence as :1

student; (2) That evidence that a per

son went to a seminary as a student;

that he engaged in the business of book

selling, and was also lay reader in a

church; that he was not obliged and did

not intend, to leave the seminary after

his course of study should be ended, did

not establish a legal residence in the

to\vn where the seminary is situated;

and (3) That evidence that a person

went to a seminary as a student, and

also as a teacher, and intended to es

tablish his residence at the seminary

after his course of study should be end

ed, was not suflicient ot show a legal

residence in the seminary town.

Judge Wflliam E. Clarke of Marengo

County, Alabama, is a man of marked

individuality, and conducted the court

in the Mobile circuit with promptness

and decision. During one of the many
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trials of a famous insurance case in Mo

bile, some years ago, a juror was ob

jected to as an agnostic. He was ex

cused at the request of both sides. At

recess for dinner, a juror going down

the steps with the judge said that he

had observed a man was excused he

cause an agnostic, and asked, “What is

an agnostic, judge?” Judge Clarke

took the matter under advisement for a

moment, and then replied, sententi0us

ly, “An agnostic is a d—d fool!” In

some theological quarters this defini

iion would probably be accepted as

strictly correct.—Green Bag.

A transfer of stock, pledged as col

lateral, on the books of the corporation

is not necessary in Minnesota.

Gross-Examination---Attachment for Wit

nesses.

The objection to the opinion in

Barnes v. Christofierson, 64 N. W. 821,

18 that it does not state the rule and

support it by approved decisions as well

as Minnesota cases, if any, and then

flt the facts of this case into that rule.

The conclusions of the opinion are cor

rect, except, perhaps the second, but

what the bench and bar alike need

for their guidance is a statement of a

general rule, logically reasoned out,

and supported by approved and well

considered decisions. They do not need

rules made to fit the particular facts

of each individual case for the facts of

no two cases are alike. The value of

such rules must of necessity be limited

to that case and they cannot operate

as guides for future litigation, as they

are merely specific opinions based on

a specific combination of facts and cir

cumstances.

The facts in this case were that the

defendant cross examined the plaintiff

concerning a conversation not brought

out by the examination in chief. It was

new and material matter. The plain

.ifl' then introduced further testimony

as to that conversation, to which the de

fendant did not object, but after it had

been introduced the defendant moved to

 

strike it out and the court denied the

motion because the defendant brought

out the new matter in cross examina

tion.

The rule is that new and material

matter elicited by defendant in the

cross examination will let in further

testimony by the plaintifl‘ concerning

this new and material matter; because

the purpose of a trial is to ascertain

the truth and if the new matter brought

out by defendant belonging to that is

sue could not be investigated by further

testimony on behalf of the plaintiff,

the truth of the issue would not be

ascertained. Justice would be

thwarted and the trial would become I

snare by which unprincipled lawyers (if

there are any) would win regardless of

the merits of their case.

It seems diflicult to understand the

logic of the custom, not practice, to move

to strike out testimony. Strike it out

from what. From the stenographer's

notes. The stenographer performs no

legal function in the trial of a cause.

He merely assumes to put down that

which takes place at the trial and the

truth or accuracy of his notes depends

upon his expertness. In a majority of

cases this report is only approximately

correct and can be only an approximate

guide for the parties in after proceed

ings. The testimony cannot be strick

en out from the recollection of court or

jury because it is already in their ears

and mind. But it can be excluded

from being considered as in the case,

and hence the motion at common law

was to exclude incompetent testimony.

[f incompetent testimony got in without

objection, the remedy was by motion

to exclude, but when it was offered, the

remedy was by objection to the introduc

tion, because testimony can be objected

to before introduction and excluded

from consideration after being intro

duced. It cannot be stricken out, how

ever, because it has entered the mind of

the judge or jury or both.

The second ruling in this case is that

an attachment for a witness cannot is

sue on the statement of the defendant's



246 |:\'OL. lllTHE MINNESOTA L.-UV JOURNAL.

attorney (moving for the issuance) that

the witness had been subpoenaed and

the fees paid, when coupled with a mo

tion for continuance; because, in this

case, there was no proof that the wit

ness was not present, that the subpoe

na had been served, his fees paid or that

his testimony was material. The aflida

vit in the paper book showing the serv

ice and non-attendance was not a part of

the settled case nor the basis for the mo

tion for attachment.

G. S. Ch. 73, Sec. 1-5, provides for

the issuance and service of the- sub

poena and the liability for failure and

empowers the court to issue an at

tachment to bring the witness before it

to answer for the contempt and also to

testify as a witness. Section 9, Ch.

70, requires the payment of one day’!

attendance and mileage. The service

is made by any person exhibiting and

reading the subpoena to the witness or

giving the witness a copy or leaving a

copy at th'e place of his abode (G. S. Ch.

73, Sec. 2) and of course the aflldavit

showing this service is a part of the

subpoena.

If therefore the subpoena and aflida

vit have been flled or are in court, it

is evidence to that court of the issu

ance and service of the subpoena and

“if any person,” as the law reads, “duly

subpoenaed and obliged to attend as a

witness, fails to do so, the court may

issue _an attachment to bring such wit

ness before it.” It therefore follows

that the affidavits of service is a part of

the subpoena and the presentation of

these two papers in the papers of the

case, or in court without filing, is evi

dence of the issuance and service, and

upon the failure of the witness to ap

pear when called, the court must issue

the attachment, because the law says

when the witness is duly subpoenaed

the attachment “may” (meaning must)

issue. There is no law which says

there must be proof that the witness

is not present or that the testimony of

the witness is material or that the sub

poena and proof of service must be a

part of the settled case. It is true that

the record for the appellate court,

 

properly known as the -writ of error,

should containthe errors complained of,

committed by the trial court, but these

errors can appear in the record as well

as the bill of exceptions (or settled case

as this jurisdiction calls it) and to prove

this, it is only necessary to recur to the

common law practice.

At common law the service was

made by the sheriff and his return writ

ten on the subpoena. If the witness

did not appear when called, the court,

upon exhibition of the subpoena and

the return and on motion of the party,

issued a rule nisi for the witness to

show cause why he disobeyed. If the

court refused to issue the rule, the par

ty excepted and put in his bill of excep

tions the statement that the subpoena

and return as shown in the record were

exhibited to the court and the party

thereupon moved for a rule nisi which

the court refused and he then and there

excepted. In'stead‘of this the issuance

and service and presentation to the

court could be incorporated in the bill

of exceptions, but when part of the rec

ord and the bill of exceptions showed

the erroneous ruling, the error of the

trial court was properly presented to

the appellate court, because both com

bined showed the orror of the nisi

prius court. Hence if the record of this

case, that is the papers before the low

er court, showed that the witness was

“duly subpoenaed” and the settled case,

as it is called, showed the motion or

request for the attachment, the pre

sumption arises and is conclusive that

the witness was not present, that he

failed to appear as the law provides,

that thc court and its oflicers performed

their lawful duty and called the wit

ness; and if the court refused to issue

the rule nisi, or attachinent as the

statute calls it, it erred in its ruling,

because this is due process of law as

known to the common law, and be

cause this due process of law is guaran

teed by the constitution.

‘Q-IQ



so. ll] 247THE MINNESOTA LAIV JOURNAL.

Fraudulent Chattel Mortgage.

The question of fraudulent intent at

the time of the execution of a chattel

mortgage arose in Blakely v. Hammond,

64 N.W. 821, and while the court decided

according to the rule laid down by the

statute, no general rule is asserted, no

case or statute is cited and no Minne

sota case reviewed. On the contrary

the opinion is expressly limited to the

facts and circumstances in that case by

the language “the question of fraudu- .

lent intent at the time of the execu

tion of the mortgage was of such a char

acter that it should have been submit

ted to the jury as a question of fact and

not determined by the trial court as a ,

matter of law” The words “of such a

character” limits the decision.

The facts were that in September,

1893, the owner of a store gave a chat

tel mortgage on the stock and fixtures,

designating the mortgagee as trustee

and providing that the mortgagor act

as agent for the mortgagee to sell and

dispose of the goods in the usual course

of trade and as explained by the testi

mony to keep up the stock, pay expens

es and pay the mortgagee the profits

which were $186.86. in eight months

while the debt was $466. The mortga

gee assigned the mortgage to the

plaintifi in May, 1894, and in July, 1894,

the defendant as sherifi levied on the

goods as the property of the mortgagor

and sold them; whereupon the plaintiff

sued for conversion.

If a general rule can be framed from

this opinion, it is that the question of

fraudulent intent at the time of the exe

cution of a chattel mortgage is one of

fact and not of law. This is the rule in

G. S. Ch. 41, Secs. 15,20, and Ch. 39,

Sec. 1.

Mutual vituperation as affecting lia

bility for slander is regarded as a de

fense in Goldberg v. Dobbertine (La.)

28 L. R. A. 721, but the note to the

case shows that in Louisiana, as in

other states, the mutuality of vitupera

tion aflects the damages rather than

the cause of action.

 

Children on Turntables.—-The re

cent New York case of Walsh v. Fitch

burg R. Co., 145 N. Y. 301, annotated

in 27 L. R. A. 7'24, held that a turntable

on an unfenced lot near foot paths

which the public were permitted to use

was not a trap for the unwary and that

the owner was not liable for injuries to

children going on or riding thereon; thus

following Illinois, New Hampshire and

Massachusetts and rejecting the more

sensible rule laid down by the Su

preme Court of the United States and a

majority of the state courts.

The moment it is admitted that a

minor is not sui juris, the convere

should follow that he cannot commit

contributory negligence, because if, he is

not sui juris ex contractu, he should

not be ex delicto. If a court should re

ject this logic it should at least allow it

in proportion as the proof showed that

the plaintltI’s age, discretion and judg

ment aifected his knowledge of the dan

ger and his ability to foresee the contin

gcncies and result and hence sui juris

pro tanto. If it could be proved that the

child knew the specific danger and had

the discretion to judge and understand

it, it could be said that the presump

tion of non sui juris is rebutted, be

cause after majority the presumption

is that he has judgment and discretion.

Hence, as the law arbitrarily says that a

person has reasonable discretion and

judgment at and after-majority and has

none during minority, there are only

these two logical -conclusions: that a

, minor either has or has not discretion

and judgment to avoid or commit con

tributory negligence. If he has, he is

accountable and if he has not, he is not

accountable and if the courts assume

the former in the face of this presump

tion and inference they ought to allow

it to be determined as a fact, the same

as any other fact.

It is natural for a child to go on a

turntable or seek any other thing that

apparently presents an opportunity to

play, and equally unnatural for him to

judge closely or discriminate accurate

ly. It is very easy for the owner of the

turntable to keep it locked and not un
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reasonable to require him to do so, just

as it is not unreasonable to require an

owner to fence his pond, a dangerous ex

cavation or any other thing where there

is hidden danger or indeed, apparent

danger. But there is a wide distinct

ion between an unlocked turntable on

a travelled way and a pond or danger

ous excavation, or even a railroad track

open to trespassers. Hargraves v.

Deacon, 25 Mich. 1; Klixi v. Meinan,

68 Wis. 271; Clark v. Manchester, 62

N. H. 578; Overhalt v. Vieths, 93 Mo.

422; Gillespie v. McGowan, 100 Pa. St.

144; Pierce v. Whiteomb, 48 Vt. 127;

McEachen-v. R. R. Co., 150 Mass. 515;

Gay v. R. R. , 159 Mass. 238; Beck v.

Carter, 68 N. Y. 283; Gun v. R. R. 36 Vi’.

Va. 165; 32 Am. St. Rep. 842. These

cases are not logical. however, for if a

child strays on a railroad track and is

hurt, the question ought to be, could the

Ry. Co. have avoided the injury. If it.

could not, then it should not be liable

for the accident and if it could, it should

be held liable because the child is non

sui juris. In the case of the pond or

excavation, the question ought to be,

whether or not it was dangerous. If

it was, it should have been fenced, an_d

this question should be left to the jury

in the absence of legislation.

liscellany.

A Queer Verdict.—In Stanley, Wis.,

a case was tried three times, twice the

jury brought in the following verdict,

“We, the jury, flud the defendant guilty,

but we disagree.” At the last trial of

which the jury brought in one of the

ibove verdicts, the justice entered it on

the record and underneath he made the

following entry: “The defendant is dis

charged from custody” and another

day was set to again try the case. On

the day set the defendant did not ap

pear nor his attorney, but later on his

attorney moved for a dismissal of the

case on the grounds that the record said

that the defendant was discharged from

custody. which was granted.

 

Admiralty .]urisdie'tion.—An inter

teresting decision in admiralty has been

flied by Judge Nelson in the case of In

man v. The Steam Tug Lindrup. The

vessel was seized under a libel by the

United States marshal of Minnesota,

who made return that he had seized her

“In the open waters of Lake Superior

about 3,000 feet from the pier at Sault

Ste. Marie, Michigan.” On motion to

discharge the tug for want of jurisdic

tion Judge Williams held that the court

had jurisdiction because the seizure

was made in the open waters of Lake

Superior. It was thereafter shown by

testimony that the tug was seized on

Sunday July, 15. 1894, at a point in

the_St. Mary’s river not more than 3,

000 feet west of the south pier light, at

St. Mary's canal.

It was claimed that the marshals

return was conclusive and could not be

impeached, also that. the question of ju

risdiction was res adjudica. Judge Nel

son holds that Judge VVilliams merely

passed upon the point, that a vessel

seized in the open waters of Lake Super

ior was within the jurisdiction of the

District of Minnnesota. and that the

present question is not res adjudieata;

further that the statement in the return

of the marshal as to the point indicat

ed being within the open waters of

Lake Superior, was a conclusion which

the marshal had no authority to find,

and preclude the claimant from show

ing to the contrary and that as the act

ual point of seizure may be either in the

State of Michigan or Canada, this court

has no jurisdiction. The libel is dis

missed, each party to pay the costs

incurred by it.

The much discussed question in r-

cent Federal decisions, whether or not

there is a national common law, is de

cided in the negative in Gatton v. Chi

cago, R. I. & P. R. Co. (Iowa) 28 L. R. A.

556, with the result that interstate ship

ments before the Interstate Commerce

Act are held to be unaifected by any

common law doctrine against discrimin

ating charges.
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Monroe D0ctrine.—“N0b0dy in Ameri

ca ever pretended that the Monroe doc

trine is a proposition of international

law. It is :1 declaration of policy and

one which people in America have al

waye sustained, and in my opinion al

ways will sustain as of vital importance

to the people of the United States. Its

bearing upon the subject matter of the

Venezuelan dispute is \'ery simple.

Each country is entitled to what its

predecessor held and no more, for no

new rights have been acquired in the in

terval by either people.

“The question is, what was the true

boundary between the Dutch and Span

ish possesions? That question can

properly be settled by arbitration. To

refuse arbitration and to seize and hold

b_v force disputed territory would open

the doors, if England pursued such a

course, to any other European power

that desired to acquire any additional

territory in Central or Southern Amer

ica. It would fatally infringe on the

Monroe doctrine. The people of the

United States could not regard it as

otherwise than the movement hostile to

them.

“The Monroe doctrine, it should be

remembered, is quite distinct from any

question of reparation for injuries re

ceived by the subjects of foreign pow

ers at the hands of the people or gov

ernments of Central or South American

republics. \Vith such questions we

have nothing to do, but we cannot per

mit, under cover of a demand for repa

ration or in any other way, new terri

tory to he acquired by any European

power.

“Thus far the Monroe doctrine has

remained a mere statement found only

in President Monroe's message, but it

is my belief that in the next congress

both house and senate will, by formal

resolution, declare it to be an intregal

part of the policy of the United States

to be maintained at all hazards.

A boy’s description of having a tooth

pulled expresses it about as well as any

thing we have seen. “Just before it

killed me the tooth came out.”

 

Immunity. of Witness.

In Theodore F. Brown v. John IV.

VValker, U. S. Marshall, the United

States Circuit Court, W. D., of Pennsyl

vania, held that the act of February,

1893, amending the interstate commerce

act, afiords the witness complete immu

nity from prosecution and from penalty

or forfeiture for, or on account of the

oifense to which the questions pro

ponnded to him relate, and therefore his

answers can not tend to criminate

him. As he can not be subjected to any

prosecution, penalty or forfeiture, his

case is not within either the letter or

the spirit of the Fifth Amendment to

the Constitution of the United States.

The act is constitutional and the wit

ness can be compelled to answer.

The court said: The fifth amendment

to the constitution provides: “No per

son ‘ ' shall be compelled, in

any criminal case, to be a witness

against himself,” and in Gounselmen v.

Hitchcock. 142 U. S. 547, it was held

this provision was not confined to a

criminal case against the party himself;

that its object was to insure that one

should not be compelled, when acting as

a witness in any investigation, to give

testimony which might tend to show he

had committed a crime. It was also

held that R. S. Sec. 860, which provides

that no evidence given by a witness

shall be in any manner used against

him in any court of the United States

in any criminal proceedings did “not

supply a complete protection from all

the perils against which the constitu

tional prohibition was designed to

guard, and is not a full substitution

for that prohibition,” and afforded “no

protection against that use of compelled

testimony which consists in gaining

therefrom a knowledge of the details of

a crime, and of sources of information

which may supply other means of con

victing the witness or party.”

The provision that “No person

' shall be compelled in any criminal

case to be a witness against himself,"

placed the bulwark of constitutional

protection around that which had long

been a recognized right of the citizer

I O
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under the rules of evidence, and was

summed up in the time honored maxim

“Nemo tenetur se ipsum accusare.” 1

Starkie on Evidence, 71, 191; 1 Green

leaf on Evidence, Sec. 451; Wharton's

Criminal Evidence, Sec. 463, and cases

cited, p. 464 of 142, U. S. supra.

It was meant to protect him from

self-crimination, to exempt him from

making disclosures which might lead to

his subsequent conviction. It was em

bodied in an amendment which in its

other provisions secured his rights in

criminal cases, viz.: The safeguard of a

precedent indictment or presentment:

against him being put twice in jeopardy

for the same offense, and insured him

due process of law when life and liberty

were at stake. Clearly its purpose was

to shield him from compulsory disclos

ures which might lead to his conviction

of a crime. If the constitutional pur

pose was to shield him fmm disclosures

which w0uld_ merely tend to humiliate

or disgrace him in the eyes of his fel

lows, it was not so expressed.

But the obligation of a witness to

answer questions of that character, if

pertinent to the issue, is well recog

nized: 1Roscoe's Criminal Evidence,

234; 1 Greenleaf's Evidence (14th edi

tion), Sec. 455, 456, 458 and 459;

Thompson on Trials, Sec. 287; Jennings

v. Prentice, 38 Mich. 421.

And in Parlchurst v. Lowton, 1Meri

vale 400, Lord Eldon said: “Upon the

question of character, I hold that sup

posing a man to be liable to penalty or

forfeiture, provided he is sued within a

limited time and that the suit is not

commenced till after the limitation ex

pired, he is bound to answer fully, not

withstanding his answer may tend to

cast a very great degree of reflection

upon his character and conduct.”

In Commonwealth ex rel. Kella: v.

Roberts, Brightly’s Reports, 109, it was

held that it was competent for the leg

islature of Pennsylvania to pass an act

under which a witness may be com

pelled to answer questions which may

not show him to be criminal but which

involve him in shame and reproach.

To our mind it is clear that infamy

 

for the constitutional provision?

or disgrace to a witness which may re

sult from disclosures made by him are

not matters against which the Consti

tution shields, and that so long as such

disclosures do not concern a crime of

which he may be convicted, the provis

ion quoted does not apply.

But does the act of congress give the

petitioner as broad protection as the

constitutional provision? Unquestion

ably it does. It says he “shall not be

prosccutcd or subjected to any penalty

J!‘ forfeiture for or on account of any

transaction, matter or thing, concern

ing which he may testify or produce evi

dence, documentary or otherwise.” This

affords him absolute indemnity against

future prosecution for the offense to

which the question relates. The act of

testifying has, so far as he is concerned.

wiped out the crime; it has excepted

him from the operation of the law, and

as to him, that which in others is a

crime has been expunged from the stat

ute books. If, then there exists, as to

1 him, no crime, there can be no self-crinr

ination, in any testimony he gives, and if

there can be no self-crimination, if

neither conviction, judgment nor sen

tence can directly or indirectly result

from his testimony, what need has he

For

says Broom’s Legal Maxims, p. 654, in

speaking of the maxim quoted above,

“Where, however, the reason for the

privilege of the witness or party inter

rogated ceases, the privilcge will cease

also; as if the prosecution to which the

witness might be exposed on his liabil

ity to a penalty or forfeiture is barred

by lapse of time, or if the ofiense has

been pardoned or the penalty or forfeit

ure waivedg” a doctrine approved as we

have seen above, by Lord Eldon.

In practical effect, the legislative act

throws a greater safeguard around the

petitioner than the constitutional pro

vision. Before he testified, he could

have been charged with a violation of

the interstate commerce law, in which

case the amendments only protected

him against compulsory self-criminzr

tion. He was liable to a possible ver

dict of guilty if the necessary proofs

.4-<(
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were given, but under the legislative act,

when he has testified, the law excepts

him from its operation, makes that

which was before a possible crime, a

mere matter of indifference and shields

him from subsequent prosecution. The

sweeping words of the statute—as

broad as the human language can make

them—afl'0rd absolute indemnity to the

witness; no crime exists as to him; it

is not a pardon; not an act of amnesty;

.10 charge can be made against him for

it is illegal to even prosecute him, viz:

“No person shall be prosecuted.”

To our mind, the constitutional pro

vision, in words and purpose is plain.

In the Counselinan case the witness

was protected from the manifestly self

criminating answers which would have

disclosed facts upon which a. prosecu

tion—to which he was still exposed—

could be based. But owing to the act

of 1893 no such consequence can en

sue if the present petitioner is made to

answer.

Such being the case, the constitution

al provision does not concern him, and if

it does not, the act which compels him

to testify is not unconstitutional.

In reaching this conclusion, we have

given due regard to the case ‘of the

United States v. James, 60 Fed. Rep.

257, where the act was held to be un

constitutional. While we regret to dif

fer from this only Federal decision on

this matter, we find support for our po

sition in the opinion of the Supreme

Court of New Hampshire, in The State

v. Nowell, 58 N. H. 314; and of the Su

preme Court of California in ex parte

Lewis Cohen 26 L. R. A. 423.

The prayer of the petitioner to be dis

charged will therefore be denied and he

will be remanded to the custody of the

marshal.

ACHESON, C. J.: I entirely concur

in the views expressed by Judge Buf

fington in the foregoing opinion. That

opinion is so full and satisfactory that l

need do little more than announce my

concurrence. The act of February 11,

1893, affords the witness complete im

munity from prosecution and from pen

alty or forfeiture for or account of the of

 

fense to which the questions propound

ed to him relate, and therefore his an

swers can not extend to criminate him.

As he can not be subjected to any pros

ecution, penalty or forfeiture, his case is

not within either the letter or the spirit

of the fifth amendment to the Consti

tution of the United States.

Business Secrets Enjoined.

There is an implied obligation on the

part of a servant that he will serve the

master with fidelity. This implied ob

ligation was discussed by the Court of

Appeal (Eng.) in Robb v. Green, L. R.

Vol. 2, Q. B. (1895), p. 315.

The employe surreptitiously copied

from. his masters order book a list of

the names and addresses of customers,

with the intention of using them for

soliciting orders from them after the

termination of his service, in a business

carried on for his own account. Sub

sequently he used the list and was en

ioined. Held, that it was an implied

term of the contract of service that

good faith is observable towards the em

ployer during the existence of the confi

dential relation between employer and

employe and that the latter’s conduct

was a breach of that contract which en

titled the plaintifl’ (employer) to an in

junction and damages. The courts,

in such cases, proceed as for a breach of

trust and confidence, although different

grounds are sometimes assigned for the

exercise of this jurisdiction. But

whether it rests on contract, property

rights, or breach of confidence, the

courts fasten the implied obligation of

fidelity on the conscience of the offend

ing party and enjoin the offense.

The right to money damages arises

Jut of the breach of the implied con

tract, to treat the employer with good

faith.

The president and general manager of

a corporation are held personally liable

in Nunnelly v. Southern Iron Co. (Tenn.)

28 L. R. A. 421, for damages caused to a

riparian proprietor by the operation of

_ ore washers in the company’s business.

I-P: -
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Premature Action on Iota.

In State v. Humphreys, decided by

the Supreme Ciurt of New Jersey (32

Atl. R. 706), the court said:

“Suit can not be commenced on a

promissory note, payable at bank, on the

day it falls due, after the close of bank

ing hours of that day. The maker is

entitled to the whole of the due day in

.which to make payment.”

“The only question which it is nec

essary for the decision of this case, to

discuss, is whether suit can be com

menced on a promissory note, payable

at bank, on the day it falls due, after

the close of banking hours of that day.

The note in this case was drawn in

the State of Pennsylvania, and made

payable at the National Provincial

Bank of England, in London. The note

matured on the 4th of August, 1894,

and was on that day protested for non

payment, and thereupon on the same

day, after the close of banking hours in

London, suit was instituted by attach

ment in this State to recover the amount

due on said note.

“The authorities upon this subject

are very conflicting. Under the rule

which prevails in Massachusetts, the ac

tion in this case was not premature.

In Staples v. Bank, 1 Metc.(Mass.) 43, 53,

Chief Justice Shaw discusses the ques

tion elaborately. After commenting

upon the English cases. he says: ‘No

doubt there is a prevailing understand

ing in England ‘that the maker or ac

ceptor has, by right or by courtesy, the

whole of the last day to make payment

lu ;’ and he further observes that it does

not appear by any -decided case in

England whether an action may be com

menced on the due day after demand

and refusal to pay. In Smith v. Ayles

worth. 40 Barb., 104, the note was pay

able at bank, and the Supreme Court

of New York held that an action com

menced against the maker on the last

day of grace, although after the close

of banking hours, was premature, and

the plaintiff was non-suited.

 

“In Oothout v. Ballard, 41 Barb. 33,

the rule was adhered to that the maker

of a promissory note has the whole of

the last day of grace within which to

pay it; and although he should in the

course of the day refuse payment, which

will entitle the holder to protest it and

give notice to -the indorsers, yet if he

subsequently, on the same day, makes

payment, it is good, and the notice of

dishonor becomes of no avail. Hence,

an action on the third day of grace,

though after protest, cannot be sup

ported. This must be so upon principle,

-is the law does not recognize the divis

ion of a day, in the absence of an ex

press agreement to that effect. In

Bank v. Hollister, 17 N. Y. 48, the New

York Court of Appeals recognized the

right of a holder of a note payable at

bunk to present it for payment and pro

test, so as to bind the indorser, at an

hour after the closing of the bank on

the due day if an ofllcer of the bank can

be found to receive or refuse payment.

lf the indorser can be held upon such

demand of payment and refusal, the

maker must have the right to make

payment at any time after banking

hours on the last day of grace.

"lu Pennsylvania, suit on a note pay

able at bank can not be commenced be

fore the full expiration of the last day

of grace (Bevan v. Eldridge, 2 Miles,

353). The court said that interest is

charged to the end of the last day of

grace, and therefore the maker should

have the full time for which he has

contracted and paid. The same \1'ew

was taken by Chief Justice Gibson in

'l‘u_\'lor v. Jacoby (2 Pa. St., 497). The

note in the case before us having been

lruwn in Pennsylvania, and made pay

ble in England, the right of the maker

should be. governed by the rule which

prevails in those jurisdictions; and as a

matter of policy in questions relating to

commercial transactions, we should

adopt the rule which pertains alike in

New York and Pennsylvania. In my

opinion, the writ of attachment was

prematurely issued and the. judgment

below should be affirmed.”
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chattel Mortgage.

In the case of Heim Y. Chapel 64 N.

W. 825, what was the question? A

chattel mortgage was given for about

four thousand dollars more than the

actual debt. The mortgagor testified

that the excess was named to prevent

creditors from attaching. The mort

gagee testified that the excess was

named to secure future advances.

Other evidence tended to show that the

mortgagor was running behind in his

business and had other creditors at the

time the mortgage was made, but no

evidence that such creditors were ex

isting creditors at the time of the in

solvency, although some creditors had

proved their claims. The sherifi took

the goods by virtue of this mortgage.

The assignee of the mortgagor sued for

the conversion. The verdict for the as

signee was set aside by the trial court

and a new trial granted, from which

order the assignee appealed.

The question whether or not the as

signment carried with it the mortgage,

does not appear in the opinion, nor

whether or not the conversion took

place before the assignment, but the

question triedto the jury seems to have

been that the mortgage was fraudulent,

and the trial court seems to have grant

ed the new trial on the ground that the

verdict was not sustained by the evi

dence. The appellate court says that

“while we cannot resist the conclusion

that the verdict was supported by the

evidence, yet taking the record as we

find it we cannot say that the prepond

erance of the evidence is manifestly

and palpably in favor of the verdict,

hence the granting of a new trial was a

reasonable and proper exercise of dis

cretion in the trial court.”

The jury determined that the mort

gage was fraudulent after hearing tes

timony that it was and was not fraud

ulent. -For the affirmative the testi

mon_v was the excess, the mortgagor‘s

positive statements and existing cred

itors. For the negative, that $8,200

was an honest indebtedness and that

the excess was inserted to secure future

 

advances. The item of excess being

a mere presumption of fraud is ex

plained so as to show the truth, hence

that item stands upon the evidence

that it was and was not inserted by a

fraudulent intent, with the concurrent

assertion and admission that there was

an honest indebtedness, and hence the

item should not have been a factor, but

the question limited, to whether or not

the mortgage was made to secure an

honest indebtedness though to defraud

other creditors and this would bring the

question to one point whether there

were existing creditors and whether

that fact wa evidence of the intent to

defraud.

The question is answered by the law,

Gen. Stat. Ch. 41, Sec. 20, which says

that the question of intent is a ques

tion of fact and not of law and therefore

the sole fact of making a mortgage

when there are existing creditors and an

ample remnant in the hands of the

mortgagor to satisfy them, is not proof

of the fraudulent intent and hence the

"errlict was unlawful because this, af

ter the elimination of the question of

excess, was the only evidence before the

jury.

If the question then was, whether or

not the jury had enough evidence to

find the intent, it can be seen, that they

had no efidence and therefore the

question before the appellate court

should have been whether the jury had

some evidence or no evidence, and not

whether the evidence was so manifestly

and palpably in favor of the verdict

that it should not be disturbed.

VVhat evidence was there before the

jury to prove the fraudulent intent

further than the evidence of the fact

that there were existing creditors at

the time of the making of the mortgage.

None, so far as can be learned from

the opinion. The excess is explained

and therefore does not come within

the rule in Twynes case, 3 Co. 81. The

fact of the mortgagor running behind is

no evidence of fraudulent intent, nor is

it evidence when coupled with the fact

of excessor the fact that there were ex
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isting creditors. because a man can run

behind and yet have no fraudulent in

tent.

The assumed rule that a verdict

should not be disturbed if the prepon

derance of evidence is manifestly and

palpably in favor of it, is only another

way of expressing the common law

rule erected upon the statute of

joefails and the rule laid down in

the statutes, Gen. Stat. Ch. 66, Sec.

122, which is that the weight of

the evidence is for the jury and when

there is no evidence the question is for

the court, and that provision of the law

G. S. Ch. 66, Sec. 253, Sub. Div. 5,

that a new trial may be granted when

the verdict is not justified by the eyi

dence or contrary to law, is based upon

the same principle, that the weight is

for the jury, because it is justified when

it is a question of weight and for the

same reason it is not contrary to law

when it rests upon the weight.

A Good Excuse.—“If your honor

please 1’d like to get oi! the jury,” said

a juryman to Judge Oakley, of New

York, just as the trial was about to

commence.

“Yon can’t get off without a good ex~

cuse,” said the judge.

“I have a good reason.”

“You must tell it or serve,” said the

judge. ,

“But, your honor, I don’t believe the

other jurors would care to have me

serve.”

“Why not? Out with it.”

“Well,” (hesitatiugly).

“Go on.”

“I’ve got the itch.”

“Mr. Clerk,” was the witty reply,

‘scratch that man out.”

The use of a bicycle in the highway

is held lawful in Thompson v. Dodge

(Miun.) 28 L. R. A. 608; and the rider of

the wheel, if not negligent, is held not

to be responsible for the damage caused

by a horse driven on the highway,

which became frightened at the wheel

and unmanageable.

 

 

The Minnesota statute providing for

the adoption of a standard insurance

policy by the insurance commissioner is

held in Anderson v. Manchester Fire

Assur. Co. (Minn.) 28 L. R. A. 609, to be

an unconstitutional attempt to delegate

legislative power. The same decision

had been previously made in the Penu

sylvania case of 0’Neil v. American F.

Ins. Co. 28 L. R. A. 715.

A Minnesota statute providing for

nominating conventions of delegates is

held in Manston v. McIntosh (Minn.)

28 L. R. A. 605, not to prohibit mass

nominating conventons without dele

gates.

An elaborate reficw of the question of

liability for making misrepresentations

which induce another to enter into a

contract with a third person, when

they were made in good faith, is found

in Nash v. Minnesota Title Ins. & T. Co.,

163 Mass. 574, 28 L. R. A. 753, deciding

that an action for fraud will not li_e in

such a case.

An information is held not to be a

suflicient basis for the surrender of a

fugitive from justice from another state,

as a substitute for an indictment, in

the case of Ex parte Hart (C. C. App.

4th (7.) 28.1.. R. A. 801: and the note

to this case presents the authorities on

the question, what papers are'necessar_v

to obtain the surrender of such fugi

tives?

The authority to quarantine persons

who refuse to be vaccinated when they

are not infected with and are not shown

to have been exposed to small pox is

denied in Re Smith. 146 N. Y. 68, 28 L.

R. A. 820, although N. Y. 'Laws 1893,

Chap. 661, §14, authorizes the isolation

of persons infected with or exposed to

contagious diseases, and provides for

vaccination of 'persons in need of it.

The fact that an expressman may work

in a district where there were many

cases of small-pox was held not to jus

tify his detention in quarantine for re

fusal to be vaccinated.
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The doctrine of comity in respect to

contracts made in other states is lim

ited in Pope v. Hanke, 155 Ill. 617, 28

L. R. A. 568, by refusing to recognize

the validity of a negotiable note, even

in the hands of a boua tide holder,

where it was given to settle an illegal

option contract, although in the state in

which it was made it was valid.

MUNICIPAL COURT.

 

Consolidation of Actions.

The Municipal Court of Minneapolis

recently denied a motion of the Minne

apolis Fruit Company to consolidate

two separate suits brought against it by

Celfalu & Co. The ground of the mo

tion was the alleged existence of a

counter claim exceeding in amount the

aggregate sum demanded by the com

plaint in both actions and the impossi

bility of dividing that counterclaim or

pleading it separately in either suit.

The facts were that at defendant’s re

quest the plaintifl agreed to deliver on

a certain date three car loads of fruit,

but failed to do so, nine days having in

tervened between the first and last

shipments. The defendant, in expecta

tion of the daily arrival of this fruit,

kept his employees under pay during

that intermission and the expense there

by incurred constituted the counter

claim. Separate actions were brought

for t.he two shipments. The motion to

consolidate was denied on the ground

that consolidation would deprive the

court of jurisdiction. WVe submit that

the reason assigned by the court is

wrong because the enforcement of an in

dividual right should not depend on the

mere vesting or divesting of jurisdic

tion.

This question is governed by G. S.

1878, Ch. 66, Sec. 118, Sub. 1, which pro

vides that all causes of action arising

out of the same transaction, or trau

sactions, connected with the same sub

ject of action, must be joined.

Hence if the whole transaction must

be one indivisible action, the transac

 

tion cannot be divided. But suppose it

is divided as in this case, the remedy

cannot be to consolidate, because the

principle of consolidation applies only

to the consolidation of independent

transactions arising out of the same

subject matter. Section 129, G. S.

1878, Ch. 66, authorizing the consolida

tion of two or more actions which are

pending in the same court between the

same parties upon causes of action

which might have been joined, applies

to causes which would form different

counts, and not a cause which should

form but one count, or one cause which

has been unlawfully divided; hence

the remedy is to plead the non joinder as

at common law, and if it then appears

that both actions arose out of the same

cause they must be made one action,

because there can be but one action for

one cause. If the joinder so made shows

a cause beyond the jurisdiction of the

court, the action should be dismissed.

Another rule is that a plaintiif can

sue for a sum within the jurisdiction

of a court of limited jurisdiction but

thereby abandons the excess; hence to

a second suit for the excess, the plea of

rcs adjudicata or former suit pending,

as the case may be, is the proper remedy,

and to the first suit the counterclaim is

pleadable, keeping the sum within the

jurisdiction of the court.

But do the facts in the case under

review constitute a. counterclaim. It

is doubtful, because the loss was not the

effect of any cause produced by the

plaintitl‘, but was the result of the

judgment or action of the defendants.

It was not a cause arising out of the

original contract or transaction or con

nected with the subject of the action.

G. S. Ch. 66, Sec. 97, Sub. 1. It arose

out of the independent action of the dc

fendants in hiring the men. If the

goods did not come at the time contract

ed for, the cost of unloading the second

shipment in excess of what would have

been the cost had the shipment arrived

at the contract date would be a coun

ter claim, but such is not the defend

ant's view of the law.
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John Wilkes by Oulrdiuu v. C. Shields.

(District Court. Ramsey County.)

The words dangerous, able and seditious ugl

tawr are libelous.

To the complaint alleging “that the defendant

published. issued. declared dis iuyed and

parted withtoone 1‘. L on the to owin libel

ous publication char: ng aid John W lu-s.s

minor with being s sngerous, sble and sedi

tiousa itatornn responsible for u great deal

oi trou le that bud taken lace at South Si.

Paul, the defendant demnrrc snd the demurrer

was sustained.

Mcl')on.u.u & Bamuuu for Pluintifl; ii. W. L/iw

LIB for Defendant.

OTIS, J. The question is whether the

words charging plaintiff with being “:1

dangerous, able and seditious agitator"

are in themselves defamatory and ac

tionable per se, for there is nothing in

the complaint to explain their meaning

or to show in what sense or connection

they were used. Whether sedition was

ever u common law ofiense in this coun~

try seems doubtful. (21 Am. & Eng.

Ency. L. 1.008; subject, Sedition.) It is

neither a high crime or misdemeanor un

der the provisions of our criminal code,

and the words used do not charge plaint

ifl with being a criminal. But this is

not necessary to make out a cause of ac

tion, for if the words used “hold tlli‘

plaintiff up to contempt, hatred, sco'rn

or ridicule, and by thus engendering an

evil opinion of him in the mind of right

thinking men, tend to deprive him of

friendly intercourse and society,” they

are libelous. (13 Am. & Eng. Enc. Law.

299.)

Sedition is “a factious commotion in

a state; the stirring up of such a com

motion; iucitemcnt of distrust against

the government and disturbance of pub

lic tranquility, as by inflammatory

speeches or writings or acts tending to

breach of public order.” Century Dic

tionary. '

DISTRICT COURT.

 

According to Webster, sedition is “a

factious commotion of the people, or a

tumultuous assembly of men rising in

opposition to law or the administration

of justice, and in disturbance of the

public peace."

To say, then, that a person is a dan

gerous, able and seditious agitator is to

charge him with being a disturber of

public tranquility and guilty oi’ acts by

writings, speeches or otherwise tending

to the breach of public order, all of

which is inimical to good society and

the highest and best interests of the peo

pie.

Such acts and conduct even in this

free country must make the person

therewith charged an object of public

distrust, reproach and contumeiy, and

such chrages are clearly defamatory.

If such language has ceased to be a

term ot reproach among us, then pa

triotism in a thing of the past, love of

country and good government is not in.

us, and we are wholly given over to an

.i.l‘Cl1_V, and this the most pessimistic will

hardly venture to maintain.

EJECTMENT---SECOND TRIAL.

 

Louis Lurockc ct ui.. v. Frederick Knack und EIIIII

Knack.

(District Court, Washington County.)

Injunction cannot be granted or receiver ap

pointed pending the second trial in eject

men .

E. H. Moavnv for Pisintii!; C. B. JACK for De

ti-ndants.

This is an action in ejectmeut. Plaint

iff recovered and entered a judgment

which adjudged him the owner of the

premises involved, and that he was ,9!!

titled to its possession. Before the ap



No. 11] 257THE MINNESOTA LAVV JOURNAL.

plication, hereinafter mentioned, was

made, defendants served upon plaintiffs

demand, in writing for another trial

mder the statute, paying plaintiff the

costs, disbursements and damages

awarded in the judgment.

After this demand for another trial

the plaintiff, upon order to show cause,

petitioned the court to appoint a rc

ceiver of the land involved, and asked for

In injunction restraining defendants

.'rom removing any of the crops thereon.

The order to show cause was discharg

ed, application for receiver denied, and

motion for injunction denied.

WILLIRTON, J : In actions for eject

ment, when the defeated party has duly

demanded another trial of the action,

and has in all things complied with the

requirements of Sec. 5, Chap. 75, Stat

Jtes 1878, (Sec. 5845, Stat. 1894) the pol

icy of the law, as I apprehend, is, that

the party in possession of the premises

at the time of the making of such dc

mand, is to retain possession until the

iinal determination of the action, and

that the status of the parties at. the

time of such demand is to continue un

til the time of such iinal determination.

if such be the policy of the law the

plaintiffs are not entitled to an injunc

tion, or the appointment of a receiver.

IAHDAIUS.

State oi Minnesota ex rel Joseph Dshm v. A. C.

Herpes. u City Treasurer of the City of Still

water.

(District Court. Washington Countyn

Mandamus is not tho remedy to obtain satis

faction of Judgment against a city when the

charter provides the way

C-olrorrr & Wn,sos for Relator; H. H. Giants

City Attorney. for Respondent.

Relator had recovered a judgment

against the city of Stillwater, and had

demanded payment of same from the

city treasurer who refused to pay it. Re

iator then sued out an alternative writ

of mandamus.

Respondent demurred to the writ, and

on the return day thereof moved to

quash the same. Reiator moved that

respondent be declared in default, and

 

that a peremtory writ issue as prayed,

basing his motion on the ground that

respondent could not demur; that he

should have answered.

The court sustained the demurrer,

granted the motion to quash, and de

nied the motion for peremptory writ.

WILLISTON, J.:

In proceedings such as these the al

ternative writ stands in the place of a

complaint, and the ordinary rules of

pleadings. so far as applicable, apply.

The right to demur to an alternative

writ is recognized in Clark v. Buchanan,

2 Minn. 346.

State ex rei., vs. Nelson Co. Tr., 4.1

Minn. 25.

The relator bases his right to the re

lief prayed upon Sec. 1499, Stat. 1894,

which requires, among other things, the

delivery to the city treasurer of a certi

iied copy of the docket of the judgment.

and also, that at the time of the demand

for payment, the treasurer, as such,have

in his hands funds with which to pay the

judgment, not otherwise appropriated.

Relator’s writ did not contain allega

tions showing these requirements to

have been complied with, and therefore,

failed to show prima facie the right of

relator to demand payment.

Further, the city of Stillwater is a

municipal corporation, and its powers,

and the duties of its oflicers, are defined

in its charter. Among other things the

charter provides the manner in which

city funds shall be paid out. It provides

that “N0 money shall be paid out of the

city treasury, except for principal and

interest on bonds, unless such payments

shall be authorized by vote of the city

council, and shall be drawn out only up

on orders signed by the mayor and coun

tersigned by the clerk.”

The writ does not allege that relator

demanded payment of the city council,

nor the delivery to the city treasurer of

an order for the amount.

Said charter provides in express terms

the mode for collecting a judgment

against the city. It is provided, in sub

stance, that the city council shall, at the

time of making the last annual tax levy

after rendition of a judgment against

-, T-"l'_" *~'“‘—’\i
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the city, levy and assess a special tax

on all property in the city to pay the

same. In case the council neglects so

to do, then the court in which the judg

ment to be collected was rendered, may

appoint a special referee to levy such

tax and return the same to the county

auditor, which levy shall have the same

force and effect as if levied by the city

council.

These provisions afford the relator a

speedy and adequate remedy at law,

consequently relator is not entitled to

the peremptory writ. Sec. 5976, Stat.

1894. Sec. 1502, Stat. 1894, does not ap

ply, as the charter of the city of Stillwa

ter provides an efiicicnt mode for col

lecting this judgment.

For these reasons the respondent

could not lawfully pay the judgment,

and a writ could not issue to compel him

to do an act not lawful for him to do.

Clark vs. Buchanan, 2 Minn. 346.

Comfort & Wilson for Relator. H. H.

Gillen, Esq., City Attorney, for Respon

dent. Hon. NV. C. Williston, Judge.

INJURY ON SIDEWALKS.

Florence Lelnleux v. The City of St. Paul.

(District Court Ramsey County. )

The charter of tho city of St. l‘a.ul provides

that the cit shall not be liable for any in ury

occurring vr are a sidewalk would natural y be

laid by reason of nny condition of the 5:-ound

unless the city had constructed a sidcwa .

If the court would set aside the verdict with

out argument u non-suit may be granted.

A notice of claim for personal injuries re

quired by tho clt.y;chartor can state the locus

with reasonable certainty.

Huurnsnv Burrow ton; Plaintiff; Rossnrsos How

ABD for Defendant.

The complaint alleged that the side

walk was built and maintained upon :1

steep incline; that for many weeks

prior to the accident the city had neg

ligently and carelessly permitted chil

dren, with sleds, to slide upon and over

the sidewalk, and the snow and ice

upon the same, by reason of which the

sidewalk for six weeks next prior to the

date of the accident, became and re

mained slippery, da.ngerous, smooth and

hard, and the defendant negligently

and carelessly permitted the sidewalk

to continuously remain in such danger

ous, smooth, slippery and hard condi

 
tion for six weeks prior to said acci

dent, and made no eflort to remove the

same; that during all said time the

defendant (city) had full knowledge and

notice of the condition of said walk;

that in the night time the plaintifl,

who did not know the condition of the

walk, came along upon the same,

slipped and fell and broke his arm.

The defendant demurred to the com

plaint. The demurrer was overruled

The facts were. Arch street runs

east and wet from Rice street to

Jackson street and across Park avenue

a distance of four blocks. As original

ly platted the street and lots abutting

on it were much lower than the ground

to the north. When the streets fur

ther north were graded the surplus

dirt was hauled and dumped in these

lots, as well as into Arch street, so

that the roadway was partially graded,

and made passable for teams. The sur

face as thus raised was made level

out to the full width of the street, but

no wooden or other artificial sidewalk

was ever laid by the city. Foot travel

had worn a path on both sides of the

street where sidewalks would usually

have been laid. On the north side

heavy rains had washed deep gullies,

and the plaintiff, while walking in the

night time along the beaten path,

stepped into one of these gullies, the

earth gave way and she was thrown

down, sustaining serious injuries.

The notice served on the mayor lo

cated the place of the accident “on

the west side of Arch street between

Park avenue and Rice street” Sec

tion 631 of the City Charter provides

that “no action shall be maintained

against the city of St. Paul on ac

count of any injuries received by means

of any defect in any street, sidewalk

or thoroughfare unless notice shall have

first been given in writing to the

mayor of said city, or the city clerk

thereof, within thirty days of the oc

currence of such injury, or damage;

stating the place where and the time

when such injury was received ' ' '

nor shall any such action be maintained

for any defect in any street, until the
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same shall have bcengraded, nor for any

insufficiency of the ground where side

walks are usually constructed when

no sidewalk is built.”

After plaintiff had rested, Mr.

Howard, for defendant, moved to dis

miss, first, because of the insufliciency

of the notice; second, (on the ground

that the plaintiff had failed to prove

that the street where the accident oc

curred was a graded street within the

meaning of the charter; and third, be

cause it was admitted of record by the

plaintiff’ attorney, that the place where

the accident occurred was a place

where an artificial sidewalk would

have been laid if there had been any

sidewalk, and no sidewalk had been

laid.

KERR, J. Counsel know very well

that motions of this character are not

allowed except under circumstances

which leave no reasonable doubt on the

mind of the court as to the insufficien

cy of the evidence to entitle plaintifl?

to recover. -I am extremely averse to

taking a case from the jury, and never

do it unless the facts are such that I

feel it to be my absolute and unquali

fied duty to set aside-the verdict with

out argument. That is the test always,

in my mind. Should a verdict be ren

dered under this testimony, would I,

without argument, set it aside? If I

would not, I do not take the case from

the jury.

With respect to the first ground of

the motion that the notice does not

definitely or correctly state the locus

I think that with a reasonably liberal

construction of the law, and especially

in view of what our supreme court

has said upon it in the Harder case, 40th

Minnesota, that the notice is sufiicient.

With respect to the second ground,

that the city has never graded this

treet. The evidence does not show

that the city ever established a grade

on this street. It fails to show, per

haps, with certainty, that the city ever

undertook specifically to grade this

street; but it does show that having

a large amount of surplus earth on

hand for disposition, and this section of

 
the country lying low and manifestly

needing to be filled to make either the

residence property or the streets of

practiced utility, it used that earth to

fill this whole section of country, includ

ing the streets, so as to make a level

surface of the lots and streets over that

entire section of country, including Arch

street between Park avenue and Rice

street. This placed that street in a

condition where it could be used; and,

perhaps by a liberal construction, (and

would require a very liberal construc

tion) it might be said that the city in

that way put the street in a condition

where the public were invited to use it

as a roadway.

The third ground upon which the mo

tion was based, that the city had never

constructed or opened, so as to invite the

public to use it, any sidewalk in this

street between Park avenue and Rice

street. The evidence simply shows,

that the street, in connection with all

the surrounding country, was raised a

considerable distance by the filling in of

this earth. The evidence does not

show that any sidewalk was marked out

on either side by any disturbance of the

surface of the ground; that any mate

rial whatever was placed upon either

side of this street to distinguish the

sidewalk in any way from the roadway

of the street either by the city or by

anyone else whose acts the city might

be said to have adopted. The evidence

shows that a pathway about twelve or

fifteen inches wide, had been worn along

there by parties who did" walk on this

street; and I think perhaps the evi

dence shows, that on the part of this

street where a sidewalk would be con

structed or laid, if any were to be laid,

there was a beaten path.

The charter of the city provides that

the city shall not be liable for any in

jury occurring where a‘ sidewalk would

naturally be laid, by reason of any con

dition of the ground there, unless the

city had built and constructed a side

walk. That provision was construed to

some extent in Graham v. City of Albert

Lea, 48 Minn. 201, which was cited by

counsel for plaintifi. It seems to me
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that a careful examination of that case

and the evidence in this case will show

a material and radical distinction be

tween that case and this. There the

city had constructed a sidewalk, a. board

sidewalk, on the southerly side of

the street. On the northerly side of the

street it had designated the place

where the sidewalk should be laid by

ploughing and terracing. It had per

mitted, and, in eflect, adopted the con

struction of that portion of the street for

the purpose of a sidewalk by Mr. Morin,

who owned the adjoining property. That

sidewalk was constructed of gravel in

such a way, as to make it suitable for s.

sidewalk and to indicate that the city

invited foot passengers to use that part

of the street for a sidewalk over that

gravel construction. And the supreme

court said that in such a case the city

is as much liable to keep that sidewalk

so constructed of gravel in repair as if

it had constructed it itself; and it is not

necessary that a sidewalk should be con

structed of wood or stone or any other

particular material, but that it is con

structed manifestly for the purpose of

being used as a sidewalk.

Now, has that been done, or anything

of that kind in this case? It also ap

peared in that case, that the city had

constructed board cross-walks from this

sidewalk to the sidewalk across the

street., which was another evidence of

intention that that gravel sidewalk

should be used by foot passengers as a

sidewalk. I think it will not be disput

ed that the city may open a street for

travel as a roadway, and in the exercise

of its legislative functions determine not

to open it for travel by foot passengers

on sidewalks. It has the power and

the discretion accorded it by law to pro

vide sidewalks, to fit and set up for use

by foot passengers, when it sees tit,when

it thinks best, and cannot be held ac

countable, until it does exercise that

legislative function of opening that

street for use by foot passengers on the

sidewalks of the city. Now, if you will

read a few words from the case in the

48th Minnesota, (201), they will show the

distinction very closely. In speaking of

 

. as in the way of sidewalks.

this provision of the charter, which was

the same in that case as our own, the

supreme court say: “It was establish

“ed upon the trial of this action that a

“way, (that is, a side-way) of proper

“width, and oi‘ material which served

“the purpose, had been built for side

“walk uses; that the city authorities had

“recognized its proposed use by connect

“ing it with other sidewalks; and that

“with their knowledge it had been more

“or less used as a sidewalk by footmen

“having occasion to go that way for a

“number of years.” Now, evidence of

that kind is absolutely Wanting in the

testimony in this case. There is no proof

that this was ever changed in any way

or manner from the rest of the surface

of the street and surrounding coun

try so as to indicate to anyone that the

city intended that it should be used as

a sidewalk, or that it had determined to

open that street for use by pedestrians

It sim

ply was used by parties who went along

there, who had made for themselves in

such_use a narrow path. Now, it would

be a most dangerous proposition to es

tablish in such a case as that that the

city would be liable for damages under

the provisions of the charter. I have no

doubt-of the question at all a.fter a very

careful examination of this authority;

and the order of this court is that this

action be dismissed.

Gentlemen of the jury, you are excus

ed from further attendance on this case.

(Note by Editor.) The exact point

decided is. that the city was not

liable because its charter so provides, al

though the real question seems to be

whether or not this provision of the

charter applies to and overrides the

doctrine of misuser or is it limited to

the rule of nonuser? The principle in

the doctrine of misner is, that when a

city commences to do anything, it must

complete it and make that thing reason»

ably good and safe. The principle in

nonuser is, that the city is not liable

when it does not act. If this provision

of the charter applies to nonuser, it does

not apply to this ‘case, because the city

had acted but did not do itcompletely.
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If it applies to inisurer, then it overrides

a natural right which is protected by the

constitution, Art. 1, §8. This is appar

ent by the use of a little logic. It is an

inherent principle of right that all per

sons natural or artificial are responsi

ble for injuries resulting from any fail

ure to do completely that which they un

dertake to do, because it is their fau.lt.

In this case the city did not do complete

ly that which it undertook to do, name

ly, good for vehicles but not for pedes

trians whereas to be complete it should

be good for both. Therefore the city is

liable; and conversely stated the major

premise is that the city made t.he road

way so it could be used by the public,

and is laible for injuries to vehicles and

occupants on the roadway because it

made the roadway to be so used, but is

not liable for injuries to pedestrians be- ,

cause it did not construct a sidewalk.

Again, the city put the roadway in a con

dition to be used by the public, but is

only liable to one class of the public,

namely, vehicles and not liable to an

other class, namely, pedestrians. Again,

the city put the roadway in a condition

to be used by the public, but is not lia

ble for injuries to pedestrians because

the roadway was not made for pedes

trians although it was open to the public

generally. Again, the city can put a

roadway in a condition for use by the

public, but pedestrians must take no

tice that it is not to be used by them.

Once more. the city can construct a road

way for use by vehicles and need not

construct a sidewalk on this roadway,

in which case pedestrians cannot travel

on this street although it is open to the

public.

If the doctrine of misuser cannot be

applied to this case, then the city is not

liable for a trap and a snare.

 

The fact that a person made the

first assault upon another whom he

killed in the course of their quarrel is

held in People v. Button (Cal.) 28 L. R

A. 591, to be suflicient to defeat his

claim of self-defense if before killing the

other he had endeavored to avoid fur

ther combat.

 

ATTORNEY GENEB.AL’S OPINIONS.

LORD'S PRAYER HELD ILLBOAL

It It ls used to open public schools.

Hon. W. W. Pendergast, Superintend

ent of Public Instruction—Dear Sir:

You inquire whether it is lawful to open

a public school with a recital of the

Lord’s Prayer. The question involves a

construction of section 16, of article 1,

of the constitution, wherein it is, among

other things, provided:

“Nor shall any man be compelled lo

attend, erect or support any place of

worship.”

In the absence of that provision I

should not hesitate in answering your

question in the aflirmative. Indeed,

there is a strong array of well consider

ed cases in states whose constitutions

are not thus characterized to the effect

that it is a question for the school au

thorities to determine whether or not a

public school shall be opened with

prayer and the reading of the Scrip

tures. Wisconsin and Minnesota, so

far as my examination ‘extends, stand

alone in respect to such a provision. In

the first-named state the supreme court

after exhaustive argument and in a

carefully considered opinion, held that

the reading of the Scriptures in a pub

lic school was in violation of the consti

tion, in that it compelled one to support

a place of worship. (State v. School

District, 76 VVis. 177.)

N0 occasion has arisen for a construc

tion by our own court of the said pro

vision. It was held by one of my pre

decessors at an early day and some

time prior to the decision reached by the

VVisconsin court that the reading of the

Scriptures is a matter over which the

board of education or board of trustees

has complete control. (Op. Attys. Gen.

83.) But on a later occasion it was

said that “when the use of the Scrip

tures in a common school is objected

to by the parents or guardians of pupils

on account of religious or conscientious

scruples, their adoption as a text book

is improper, and the pupil may decline

to use them for the same reason with
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out being liable to be deprived of the

privilege of the school." (Op. Attys.

Gen. 229.)

N0 distinction can in principle be

drawn between the opening of a school

with prayer or the reading of the Scrip

tures, so far as the question pertains

to the violation of the provision abom

named. If one is unlawful, the other is

also.

It is the purpose of the law of this

state to permit no intrusion into our

public schools of any religious teachings

whatsoever They are to be kept purely -

seculiar in character and as places

where the children of parents of every -

shade of religious belief may assemble -
r as many or one, whether as a multitude

for purposes of instruction in author

ized subjects and incidental moral im

provement.

never attempt to institute such a prac

tice in schools against the wishes of the

parents of his pupils. In view of the

decision by the Wisconsin court, you

are advised that the practice, however

frequently tolerated or indulged in, is

violative of the constitution. I am,

very respectively,

H. W. CHILDS,

Attorney General.

A peculiar case as to the right of a

person to marry while under a contract

of employment is that of Edgecomb

v. Buckhout (N. Y.) 28 L. R. A. 816, hold

ing that the marriage of a housekeeper

while under a contract requiring her

personal attendance on her employer

during his life did not justify her dis

charge.

Monopolies in contracts for the re

moval of garbage in cities are the sub

ject of some recent decisions. In Smi

ley v. McDonald (Neb.), 27 L. R. A. 540,

such a monopoly is held lawful by vir

tue of the police power to control the

business. But in re Lowe, (Kan), 27

L. R. A. 545, the decision is to the con

trary. A note to these cases shows

that the former is supported by the de

cisions in other states.

The judicious teacher will -

 

Discharged Employer.

In the recent case of Wallace r.

Georgia C. & N. Ry. Co. the Supreme

Court of Georgia held that “An act to re

quire certain corporations to give their

discharged employes or agents the

causes of their removal or discharge,

when discharged or removed,” is uncon

stitutional, and that an action founded

thereon for the penalty or arbitrary

damages fixed by the statute for non

compliance with its mandate cannot be

supported.

The court said: The public, whether

or a sovereignty, has no interest to be

protected or promoted by a correspond

ence between discharged agents or em

ployes and their late employers, de

signed, not for public, but for private,

information as to the reasons for dis

charges, and as to the import and au

thorship of all complaints or communica

tions which produced or suggested them.

A statute which undertakes to make it

the duty of incorporated railroad, ex

press, and telegraph companies to en

gage in correspondence of this sort with

their discharged agents and employes,

and which subjects them in each case

to a heavy forfeiture, under the name of

damages, for failing or refusing to do

so, is violative of the general private

right of silence enjoyed in this state by

' all persons, natural or artificial, from

time immemorial, and is utterly void,

and of no eifect. Liberty of speech

and of writing is secured by the consti

tution, and incident thereto is the cor

relative liberty of silence, not less im

portant nor less sacred. Statements or

communications, oral or written, wanted

for private information, cannot be co

erced b_v mere legislative mandate at

‘ the will of one oi‘ the parties and against

the will of the other. Compulsory pri

vate discovery, even from corporations,

enforced, not by suit or action, but by

statutory terror, is not allowable

where rights are under the guardian

ship of due process of law.





 

HON. W. C. WILLISTON,

District Judge, First Judicial District.
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No. 12.

The Journal with this number com

pletes the third year of its existence.

While other periodicals of similar char

acter have died or suspended, it is still

alive with a larger list of subscribers

than ever before and with the assur

anceof i-ts readers that it is filling satis

factorily an important field. The Jour

nal itself is modest about itself"and

while it knows that its aims are high,

it admits many short comings in its ac

tual achievements. It is grateful to

those of t-he profession who have aided

its progress by kind words of apprecia

tion and by -the prompt payment of

their annual subscriptions. B-ut it can

reach the ideal it is striving for only if

lawyers will employ its columns for the

purposes for which tile-'_\' are designed.

Every -prmctitioner who finds valuable

the references the Journal makes to the

unreported decisions of the Supreme

Court ‘or to the holdings of our trial

judges in vases before them, can sec

from -his own experience the good he

would do should he send in information

on similar-martt-ers with which he him

self is acquainted. Even tho this pa-per

had a score oi.’ paid ‘reporters to investi

gate in these directions, it would not

discover these vases ‘without -the coop

eration of those who were actually en

gaged in rt-hem. But with such co-op

eration even without the score of paid

re-porters much of interest can be pre

sented to our readers month by month.

The -publisher of the Journal will do

his share to make it indispensable to

every active lawyer in Minnesota if

every active lmwyer in .\iinneso-in will

aid ‘him in this-way.
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Legal Holidays in Minnesota.

The statutory enactments of Minne

sota as to what days are “legal holidays”

upon investigation show that neither of

the two days usually extolled as signal

ly national in character, i. e., Independ

ence Day and Thanksgiving Day, is a

“holiday,” or “legal holiday,” using these

words in their proper sense and defini

tion. Nor are Christmas Day, Good

Friday, and New Year’s Day—days on

which especially rest the very origin and

value of our boasted religion. In their

stead our legislators have given us

“quasi holidays” to commemorate the

birth of two presidents; to extol the

dead; and to commemorate Labor, leav

ing Sunday, as it always was at common

law, a day of rest, dies non es! and non

juridicus.

This incongruity is common to more

States than Minnesota. The confusion

is doubtless due to a failure to distin

gt1ishbe'tWeen¢lies non Pslaml dies non

jurid icus: between Judicial acts and

Ministerial acts, and to a misconception

of the meaning of the two classes of hol

idays, i‘. e., festivals and days of rest,

arising from the religious character of

some holidays and the disestablishment

of State Religion in the United States.

To understand this one must go back far

into history.

In the early period of Christianity,

courts were held on Sunday. (3 Black.

Com. 275.) The Church afterwards by

canon prohibited this and incorporated

the prohibition into the Theodosian

Code, which was confirmed by William l

—himselt a Romanist—and Henry ll

who was subservient to Becket working

for papal interests The prohibition be

came part of England’s common law.

These canons referred solely to Judicial

acts. In 9 Coke’s Reports 66, all the

judges of England resolved that no Ju

dicial act ought to be done on Sunday,

“but ministerial acts may be lawfully

executed on Sunday, for otherwise, per

adventure, they can never be executed,

and God permits things of necessity to

be done on that day, and Christ says in

 

the Gospel, bonum est

Sabbatho.”

The statute 29 Car. 2, ch. 7, sec. 56,

prohibited the service or execution on

the Lord’s Day of “any writ, process,

warrant, order, judgment: or decree, ex

cept in cases of treason,felony or breach

of the peace” and “that the service of

every such writ shall be void.” 3 Bur.

1596. This doctrine of common law is

recognized in this State, for in Rev.

Stats. 1851, Art. 2, ch. 69, sec. 7, it was

enacted that “no one of the courts of

this state shall be open for any purpose

on Sunday, other than to receive a. ver

dict, or discharge a jury; but this sec

tion shall not in any wise prevent the

judges of any of said courts exercising

jurisdiction in any case where it is nec

essary for the preservation of the peace,

the sanctity of the day, or for arresting

and committing an offender”; a.nd also

in Ch. 107, sec. 21, it is provided that

“no person shall serve or execute any

civil process from midnight preceding

to midnight following said Lord’s Day,

but such service shall be void,” etc.

These enactments have remained un

changed to the present time. By Penal

Oode, Minn., Sec. 222 ct seq, Sunday is

made a public holiday with prohibition

against all kinds of labor, with excep

tions. Thus Sunday is properly both u

“public holiday” and a “legal holiday"

or dies non juridicus; and also, in the

law merchant, (lies non est.

Since the enactment of Rev. Stats.

1851, ch. 5, sec. 47, election day has

been a. quasi, dies nonjuridicus, in that

no civil process shall be served that day.

At first it extended to any general or

special election day,but by amendments

it now only refers to the 1t Tuesday

after the 1st Monday of November in all

even numbered years, and all “public

business” only is prohibited on that day.

(Vide the legion of Election Laws to the

present time.)

The statute of August 9th, 1858, sec.

7 provides “that the governor shall by

proclamation set apart. one day in each

year as a day of solemn and public

thanksgiving, etc., and no business shall

be transacted on that day at any of the

benefaccre in
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departments of state,” and has escaped

both the rip-saw and veneering of legis

lative amendments to the present time.

It is the only authority for calling

Thanksgiving day either a “holiday” or

a “legal holiday.” Nor is there any Fed

eral statute on the subject except for

the District of Columbia; By Laws

1858, Aug. 12, sec. 14, Sundays; July

4th; Thanksgiving day; Christmas day;

New Year’s day and February 22nd,

were “holidays” for the State Treasurer

alone. The revisors of 1866 took this

privilege unkindly from him. By the

act of March 1st, 1856, January 1st,

July 4th ;December 25th and Thanksgiv

ing Day were made like Sunday, dies

non esf as to negotiable paper presenta

tion, pnotest and expiration, but noth

ing more. The revision of 1866, ch. 23,

sec. 3, added February 22nd to this list

and eliminated January 1st. Laws

1871, ch. 46, sec. 1, added Good Friday

and January 1st to the list which has

remained undisturbed by legislative im

provement to the present time. In

1860 the legislature enacted that Feb

ruary 22nd shall be observed in this

state as a legal holiday hereafter. No

public business , except in case of neces

sity shall be transacted on that day, and

no civil process shall be served on said

day. Ch. 23, sec. 1. By Laws 1889, ch.

96,sec.1, May 30th,or Memorial Day,was

added. By laws 1891, ch. 122, sec. 1,

General election day was added. By

Laws 1893, ch. 89, sec. 1, the 1st Mon

day in September was added as Labor

day. By Laws 1895, ch. 352, sec. 1,

February 12th, Lincoln’s birthday, was

added. In 1887, the legislature gave

all school teachers and scholars an op

tional holiday on December 25th; Janu

ary lst; July 4th; May 30th and Thanks

giving Day. Laws 1887, ch. 122, sec.

1. This includes all statutory provis

ions on the subject of holidays.

To sum up the result, we have a good

illustration of legal uncertainty, of mix

ed results arising from a misunder

standing of the meaning,distinction and

effect of words, and the origin and his

tory of laws and customs. Inacurrate

definitions of the terms in Law Diction

 

aries may in part be the cause. The

true definition depends upon the mo

tive and terms of the statutes them

selves, loosely worded and erroneously

drawn as they are.

Drummond, J., in re Worthington, 7

Biss., 455-6, says: “Some days which

under our practice are deemed non-ju

dicial were at common law unknown as

such. The inference would be that the

prohibition extends no further than is

named in the Statute.”

Magie, J., in Phillips v. Innes, 4 Clark

& F. 234, speaking of a case of a sum

mons issued, tested and served on elec

tion day, says: “The statutory declara

tion that these days shall be legal holi

days does not indicate an intent to as

similate their status to that of Sunday,

What it fails to prohibit remains lawful

to be done. Any person, oflicers of

courts, or others, may work _if they

choose.” See also Glenn v. Eddy, 51 N.

J. L. 255.

Grier, J., in Richardson v. Goddard.

64 U. S. 28, speaking of the State fast

day, said: “The proclamation of the

governor is but a recommendation. It

has not the force of law, nor was it so

intended. A day is appointed by the

governor because there is no ecclesias

tical authority which would be acknowl

edged by the various denominations.

Nor is it necessary to a literal compli

ance with the statute that all labor

should cease, and the day be observed

as a Sabbath, or as a holiday.”

The aim of this article is to attempt

to show that "legal holidays” as defined

by our statutes are not to be confounded

with Sunday; to show lllh t with -the ex

ception of a prohibition against serving

civil process, we have in this state noth

ing but‘*quasi legal holidays” or dies

non jur-idici in a limited sense, and

thart we only derive Sunday as such a.

day fully from the oommon law recog

nized by statute: that we have no “pub

lic holidays" or days of festival or of

rat, except Sunday, and to suggest the

propriety of an intelligent amendment

properly framed to make the matter of

holidays, legal or public, clear and uni

form upon our statute book.
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As the matter now stands the pub

lic have no day of rest or of fete which

they can legally enforce against their

employers, and the sittings of any court

and the performance of judicial acts by

the judges will not be prevented by any

liberal construction of the statutes pro

hibiting the transaction of “public busi

ness,” taken in their ordinary and fa

niiliar significance together with the ac

curate detlnitions of the words “legal”

and “holiday,” and an intelligent under

standing of the distinction between dies

non ent and (lien nnnjuridirua: and be

tween the judicial and ministerial acts

of a court or any offlcer public or pri

vate. For legal holidays are creatures

of the statute, excepted, defined and

separated from other days and, follow

ing the old rule of statutory construc

tion, i. e., e.rp1-ensio unius exclusion!

terius. are strictly construed. It is

easy, however, for casual thinkers to

give the liberal construction awarded

by law to customs as in the case of Sun

day enactments and to confuse the le

gal effect of the different clesses of hol

idays.

We have decisions in our Supreme

(‘ourt on this subject-which are apropos,

and distinguishing legal business from

ministerial business along the uncertain

line of acknowledgements , aflidavits.

delivery of deeds and similar unsolemn

acts.

In State v. Borenson, 32 Minn. 118,

121. the case, a charge of murder, went

to the jury on February 22nd. The

jury returned a verdict next day. De

fendant claimed the trial was void by

statute. Gilflllan, C. J. denying a new

trial on appeal, said:

court. at least, the necessity of trans

acting the particular business on that

day must be conclusively presumed to

have been presented to and passed upon

by it (the court below). The only prac

tical rule is to hold its decision on that

question final.”

See State v. Moore, 10-1 .\'. (‘. 743.

As to rendering judgment in Justice

Court on Thanksgiving day (dies non in

Missouri) see Bear \'. Youngnian. 19 llfo.

App. 91; and as to a criminal trial held

“In the case of :t

on January 1st, Dunlap v. The State, 9

Tex. App., 179, 187 ; As to a civil hear

ing on that day see Houston E. & W. T.

Ry. Co. v. Harding, 63 Tex. 162, 164; As

to entry of judgment on July 4th see

Hamer v. Bears, 81 Ga. 288; Russ v. Gil

bert, 19 Fla. 54, 60; As to a subpoena

returnable May 30th, see Kinney v.

Emmery, 37 N. J. E., 339; McEvoy v.

Trustees, 38 Id., 420, 421.

As to the distinction made in Minis

terial Acts as opposed to Judicial acts

upon a legal holiday as defined in our

statutes, see Slater v. Schack, 41 Minn.

269, (an acknowledgement taken by a

Notary).

Docketing a judgment on December

25th. In Re Worthington, 7. Biss., 455.

Judgment entered on February 22nd.

Paine & Co. v. Fesco & Co., 1 Pa, County

Rep., 562. A tax sale made on Decem

ber 25th, Hadley v. Musselman. 104 Ind.

459, 462; Issuance of a summons by a

justice, W'eil v. Geier,61 VVis. 414: Smith

v. Ihling, 47 Mich. 614.

The decisions in our Supreme Court

bearing upon acts performed on Sun

_ day are as follows:

Brimhall v. Van Campen, 8 Minn. 13.

_Finney v. Callendar. 8 Id. 41.

Finley v. Quirk, 9 Minn. 194.

Durant v. Rhenier, 26 Minn. 362;

Hanchett v. Jordan, 43 Id. 149; State v.

Young, 23 Minn. 551; Schwab v. Rigby.

38 Minn. 395; Brackett v. Edgerton, 14

Minn. 174; Handy v. St. Paul Globe Pub.

Co., 41 Minn. 188.

Notes of Recent Foreign Decisions.

Falsely publishing that a person

would be an anarchist if he thought it

would pay is held in Lewis v.Daily News

Company (Md.) 29 L. R. A. 59, to be libel

ous beoause it imputes the possession

of moral obliquity and turpitude, which

would cause all honest and upright peo

ple to shun the person thus stigmatized.

A decision of Judge Otis of the Ram

sey oounty District Court to the same

effect was noted in the last number of

the Jonrnal.
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Fraud of promoters in procuring :1

subscription to the stock of a corpora

tion before its organization is held in

St. Johns Mfg. Co. v. Munger (.\Iich.) 29

L. R. A. 63, to be no defense against an

assessment on the stock after the sub

scriber has united in forming the cor

poration, but it is iheld rthat his remedy

was against the wrongdoers.

A strong illustration of equitable doc

trines is found in Eaton \'. Robinson (R.

I.) 29 L. R. A. 100, where oflices of a cor

poration, who had received salaries

which they had voted and paid partly

and largely for the purpose of depriving

stockholders of the funds oi’ a pend

ing litigation if it should be successful,

although they were paid nominally and

partly for services rendered, were com

pelled to account to the stockholders for

all sums which had been withdrawn for

salaries, with interest thereon.

That a hotel keeper is not liable for a

theft by his night clerk, from the hotel

safe, of money of a regular boarder who

has lived in -the house for some months,

if ordinary care and diligence were used

in employing the clerk, is decided in

Taylor v. Downey (Mich.) 29 -L. R. A.

92: and with the case is a note on the

liability of a bailee for the wrongful ap

propriation b_v his servant of the thing

bailed.

Forfeiture of stock in a building and

loan association, if authorized by the

contract of the parties, -is held in South

ern B. & L. .\sso. v. Anniston Loan 8;

T. Co., 101 Ala. 582, 29 L. R. A. 120, to

be beyond the power of equity to re

lieve against; and the foreclosure of a

mortgage given by =the owner of such

stock is allowed for the full sum without

any abatement for payment on his

shock: but the contrary rule is fol

lowed in Bnist v. Bryan (S. C.) 29 L. R.

A. 127, and Randall v. National B. L. &

P. Union, 42 Neb. 809, 29 L. R. A. 133.

which require the application of pay

ment on such stock upon the mortgage.

With the cases in 29 L. R. A. 120, i a

 

collection and analysis of the authori

ties on this subject.

The Supreme Court of Minnesota has

also ruled to the contrary in the recent

case of Maudlin v. American Savings &

Loan Association not yet published.

The liability of a member of a build

ing and loan association to assessments

made for the purpose of covering losses

and equalizing the members, so that

-they may all go out on an equal footing,

is sustained in Wolford v. ()itizen’s’ B.

L. & Sav. Asso. (Ind.) 29 L. R. A. 177;

and with the case is a note on the lia

bility of advanced members of a. build

ing and loan association to assessments

for losses.

 

The right of a State or a municipali

ty to priority or preference of payment

from an insolvent estate after a general

assignment for creditors, which passes

the title, is denied in State v. Foster

(Wyo.) 29 L. R. A. 226; and the numer

ous cases on the priority of a State or

the United States in payment from as

sets of a debtor are reviewed in connec

tion with this case.

The priority of claims of the State for

taxes against assets of the taxpayer is

considered in Bibbins v. ‘Clark (Iowa)

29 L. R. A. 278, in which the claim is

held not to have priority over preexist

ing mortgages. This overrules a. prior

decision in the same State; and the

whole subject of priority of such claims

for taxes against a debtor’s assets is

presented in the annotation to the case.

A peculiar case as to the efieot of the

statute of limitations in respect to non

residents is that of Mason v. Union Mills

Paper Mfg. Co. (Md) 29 L. R. A. 273,

which decides thaxt a nonresident

against whom another nonresident at

tempts to enforce a claim by garnish

ment of a resident is within a provision

denying effect to the statute of limita

tions as to any person absent when a

cause of action against him accrues, so

long as his absence continues.
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When legal papers are served by

mail the postage must be prepaid in full

to make the service valid. Recently

the otllce boy of a prominent New York

firm put a two-cent stamp on a letter

containing a summons and complaint in

a case, and mailed it to the defendant's

counsel. The postage was two cents

short, and the defendant’s counsel, after

paying the additional two cents, was in

a position to claim judgment by default,

on the ground that he had not been le

gally served. The plaintiffs attorney

immediately got an order to show cause

why the default should not be opened.

There was a long argument in court,

and several lengthy affidavits were sub

mitted. The case was finally reopened

upon payment by the plaintiff of $30

costs. Thus, the time of the court

for nearly two hours, $30 costs, and the

fees of two leading lawyers were made

necessary to correct a mistake of two

cents by an ofiice boy.

“Lands of the United States”--Control Over

Settlers.

The definition of this quoted phrase,

with respect to their treatment in the

removal of timber under homestead en

tries, has never been made by the U. S.

Supreme Court in the -manner which

the facts presented it in Shiver v. U. S..

16 Sup. Ct. Rep. 55. During the five

years allowed for the completion of the

government paitenrt, the right of the set

tler as against third parties seems to be

absolutc~but as to the government,his

right is only inchoate and conditional.

With respect to standing timber, the

privileges of the settler are analogous

to those of a remainderman from

whom good faith is required, ex

cluding t.he commission of waste mala

fide. WVhether as between the State

and the settler the property may be sub

ject to taxation as his (limited) property

was left undecided by the court. A

serttler, therefore, may be guilty of

waste, and punishable criminally for

abusing his rights as such, for he is

bound to I1('t in good faith to the gov

ernment, and he must not pervert the

 

law to dishonest purposes, or to use the

lands for mere profl-t and speculation.

The drift of the decision inclines to lib

eral treatment of the settler who acts

in good faith to the government, with

sufficient power in the latter to punish

a hishonest settlcr.—N. C. Reporter.

Insane Fiduciary.

In Holden v. The A. O. U. W. the Su

preme Court of lllinois decided that an

insane beneficiary in alife insurance pol

icy who kills the insured under such

circumstances as would cause the kill

ing to be murder if the beneficiary was

sane, does not thereby forfeit his right to

recover the insurance money.

The court reached this conclusion by

the following exhaustive review of the

cases:

That an assignee who was sane of a

policy of life insurance caused the death

of the assured by felonious means has

been held sufilcient to defeat a. recovery

on the policy: N. Y. Mut. Life Ins. Co.

v. Armstrong Admr., 117 U. S. 591; The

Prince of Wales, etc., Assn. Co. v.

Palmer, 25 Beav. 605.

The general doctrine is that insane

persons are liable for damages caused

by ‘their torts distinguishing these

from criminal liability: Morse v. Craw

ford, 17 Vt. 499; Cross v. Kent, 32 Md.

Taggard v. Innes, 12 Up. Can. C. P. 77.

Williams v. Hayes, 145 N. Y. 442; Mc

Intyre v. Sholty, 121 Ill. 660. By the

weight of authority it is held in such

cases, the lunatic not having the ele

ment of intention or malice, is only lia

ble for damages that would be compen

satory and not liable for vindicatory

damages; and such is the rule in this

state, McIntyre v. Sholty. The rea

son for the rule that an insane man

shall be held liable for his torts is,

where a loss must fall upon one of two

persons equally innocent it must be

borne by the one who caused it. The

liability is in no way dependent upon

the intent or design to commit the act,

for a lunatic can have no will and can

form no design or intent, and would

not he liable for a tort wherein the in
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tent is a necessary ingredient. Such is

the rule with reference to torts.

_ A very different question is presented

with reference to a contract of insurance

and the liability of a company on its

policy. In the absence of an express

stipulation relieving the company from

liability in such case, where there is no

fraud or design, a fire insurance com

pany is not relieved from liability on its

policy by reason of loss by fires through

negligence of the assured or its ser

vants: Shaw v. Robberds, 6 Adot. & E.

75; “'alker v. Martland, 5 Barn. 8: Ald.

171; Bush v. Royal Ex., 2 Barn. & Ald.

73; Dobson v. Sotheby, 1 Moody & M.

90; VVaters v. Ins. Co., 11 Pet. 213; Ins.

Co. r. Laurance, 10 Pet. 507; Catlen v.

Ins. Co., 1 Sumn. 434: St. Louis Ins. Co.

v. Glasgow, 8 Mo. 713; Gates v. Ins. Co.,

5 N. Y. 400; Nelson v. Ins. Co., 8 Cush.

477; Mathews v. Ins .Co., 11 N. Y. 14;

Huckins v. Ins. Co., 11 Foster, 247;

Johnson v. Ins. Co., 4 Allen, 388; Mukey

v. Ins. Co., 35 Iown 174; Cumberland v.

Douglas, 53 Pa. St. 453; Gove v.

Ins. Co., 48 N. H. 41; National Ins. Co.

v.Webster, 83 Ill. 470.

If a. loss is incurred by a peril insured

against, the liability exists even though

the remote cause be the negligence of

the assured of_ his servants, unless that

negligence be so gross as to authorize

the presumption of fraud. Kurow v.

The Continental Ins. Co. of New York,

57 Wis. 56.

The reason for such a rule is that an

insurance company for a consideration

paid has assumed the risk of the prop

erty being destroyed by fire. That as

sumption of risk includes injuries to the

property by fire resulting from the neg

ligence of the assured or his servants

where not expressly excepted. It also

is an assumption of all risk of the as

mred becoming a lunatic or insane, and

destroying the insured property, when

in that condition, unless by the terms of

the policy such liability is saved by an

express exception.

An insane person may be liable for

burning the property of another for the

reason that where a loss must be borne

by one of two innocent persons it must

 

fall upon the one occasioning that loss,

yet the burning of his own insured

property does not necessarily injure the

insurance company, if that company for

a sufllcient and valuable consideration

assumes the risk. That assumption

of risk is the contract of the company

for a consideration paid to it. On no

consideration of policy or justice should

it be relieved from its contract in the ab

sence of fraud, malice or design. These

quantities can not exist -in the mind

of an insane person. To hold that the

insurance company should be relieved

from liability under such circumstances

would be to change the contract of the

parties at the instance of one for its

benefit, to the prejudice of the other

without his consent and where there is

no misrepresentation, mistake or fraud,

cofin, design or malice. Such is not

the law. A fire policy covers all risks

of loss or damage by fire only such as are

excepted by the terms of the policy and

such as are caused by the intended vol

untary act, design, assent or procure~

ment of the assured.

It has been held by repeated adjudi

' cations in various courts of this coun

try and in Great Britain where there is

no express provision in a. life policy

Jhat in the event of the insured dying

by his own hand the policy shall‘be

come void, the right to recover thereon

is not forfeited, and the policy is not va

tated by reason ofzthe suicide o_f the as

sured while in a state of temporary in

sanity. The proposition is so fully es

tablished and recognized that a cita

tion of authorities to sustain it would

be supererogation. Here again the rea

son for the rule is like that in case of

fire insurance policies. The contract of

the parties is to be construed as it has

been made, and not to be changed at the

equest of one of the parties to it for

that pm-ty’s benefit without the consent

of the other, where there has been no

fraud, mistake, misrepresentation, de

ceit or other intentional wrong to in

ducv the making thereof or to accelerate

the time of payment.

'l‘lu-we rules do no violence to what has

Jeen termed a maxim of the insurance
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law of all nations, i. e., that the assured

can not recover for loss produced by his

own wrongful act: Thompson v. Hop

per, 6 H. & Bl. 191. By which is meant

an act intentionally wrongful. In a case

before the Supreme Court of North Car

olina, in 1888, it appeared the complain

ant instituted proceedings for the as

signment of dower in the estate of her

husband, for whose death she had been

Jonvicted as an accessory before the

fact and sentenced to imprisonment for

life. The trial court ruled against the

allowance of dower and on appeal it

was held: “We are unable to find

any sufiicient legal ground for denying

to the petitoner the relief which she de

mands; and it belongs to the law mak

ing power, alone, to prescribe addition

al grounds for forfeiture of the right

which the law itself gives to a surviv

ing wife. Forfeitures of property for

crime are unknown to our law, nor does

it intercept for such cause the trans

mission of an intestate property to heirs

and distributees, nor can we recognize

any such operating principle.

We have searched in vain for an au

fhority or ruling on the question and

find no adjudged case; the fact that

none such is met with affords a strong

presumption against the proposition.”

Owens v. Owens et al., 100 N. C. 240.

In the recent case, in the Supreme

Court of Nebraskta of Shillenberger v.

Ransen et al., Part 4 L. R. A., 564, it

appears, A died owning an estate and

surviving her husband, a son and daugh

ter. The husband became tenant by

the courtesy and the children took an

estate in fee. Under the statute of that

state on the death of a child the father

inherits. The father murdered the

daughter to obtain that inheritance. He

conveyed the lands and the vendees

filed a bill for partition against the son

who set up the fact of the daughter hav

ing been murdered by the father, of

which the vendees had notice, and

prayed the court to find the father took

no estate, etc. It was held:

“Knowledge of the settled maxims

and principles of statutory interpreta

tion is imputed to the legislature.

 

the end that there‘ may be certainty and

uniformity in legal administration it

must be assumed that the statutes are

enacted with a view to their interpreta

tion according to such maxims and prin

ciples. When they are regarded the

legislative intent is ascertained.

When they are ignored interpretation

becomes legislation in disguise. The

well considered cases warrant the per

tinent conclusion that when the legisla

ture, not transcending the limits of its

power speaks in clear language upon a

question of policy, it becomes the judi

cial tribunals to remain silent,” and

held the father became vested with the

estate of the daughter.

The line between legislation and in

terpretation is clear and for the courts

to declare a forfeiture for crime where

the legislature has remained silent is

legislation by judicial tribunals, a sub

ject with which they have no concern.

No question of public policy is presented

by this record. There can be no pub

lie policy in the punishment-of such

person. This discussion brings us

. back to the first proposition with which

this opinion commenced and we hold:

where an insane beneficiary in a life

policy kills the assured under such cir

cumstances as would cause the killing

to be murder if the beneficiary was sane,

such killing does not cause a forfeiture

of the policy, nor bar his right of recov

ery for the insurance money.

License of Counsel in Addressing the Jury.

The license of counsel in their jury ad

dresses is often the source of complaint

in the reviewing courts, and the method

of review diflers in the various Ameri

can Supreme Conrts Some maintain

the proposition that exception should be

taken to hurtful remarks of counsel to

be urged upon a motion of a new trial,

and if no relief be granted by the trial

court, to be further urged in the Appel

late Courts. Other courts dealing in

the same procedure, are lenient in this

regard, and will not reverse, excepting

in an extreme case. The Supreme

To | Court of Pennsylvania, recommends the
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practice of bringing these oflenses 110

the notice of the trial courts, without

interruptions or exceptions, and if the

trial court deems the ofiense of a parti

san or vindictive speech established, a

juror may be withdrawn, and the cause

continued as a punishment to counsel.

In a late case in the Supreme Court of

Pennsylvania, Holden v. Pennsylvania

R. R. Co., 169 Pa. St., p. 1, an action was

brought by the Rev. Wm. Holden, rector

of St. Peters Church. It was one of the

“Stop, look and listen” cases, while

crossing railroad tracks. The rector

claimed that he “stopped, looked and lis

tened,” but his companion, in the car

riage denied the statement, and this

statement was corroborated by several

other witnesses, while the rector was

alone in the support of his statement.

Notwithstanding, the jury gave aver

dict of $10,000 damages, and the trial

court approved of it. The coarse speech

of the counsel abounded in abusive re

marks, some of which were as follows:

“If ever corruption was resorted to in a

case, this is the case.” “The company’s

detective is a ghoul with a human face,

but the heart of a beast.” “They may

bully the venal, but the day has come

when they must cease the attempted

system of terrorizing witnesses who

swear against them.” “The witnesses

(naming them) are lying with the hopc

of being paid for their dishonest and

dastardly service.” “These two infa

mous pcrjurers should be avoided. It

becomes your duty and.mine to stamp

those perjurers as the tools of the com»

pany. They are infamous birds of prey.

Those scoundrels that have gathered

together shall not be successful until

they have been scourged by the heavy

hand of justice, etc.”

The Supreme Court of Pennsylvania

reversed the judgment and said:

“When juries are so palpably regardless

of their duty, and of the sanctity of their

oaths, that they permit their verdicts to

be rendered in obedience to their preju

dices or their sympathy, as is too often

the case, the trial courts should deal

with them in a firm and decisive man

ner, and should reject their erroneous

 verdicts, without the least hesitation or

delay. Otherwise the administration

of justice is brought into public con

tempt and dishonor.”

Referring to the abuse of counsel, the

Court said the comments of counsel

complained of, were of the most ofl‘en

sive and reprehensible character, not

sustained by any evidence, and justly

deserving the severe censure of the

Court.” We can discover nothing to

palliate them in the least degree,and in

asmuch as there was no efilcacious rem

edy available to correct the mischief

done, it was the plain duty of the Court

to withdraw a juror and continue the

cause. Many judges are in the habit

of doing this on proper 0cca.sion,and the

practice deserves to be widely extend

ed, so that counsel who indulge in the

habit of making such comments, may be

properly admonished that they cannot

do so except at severe cost to their

clients and themselves.”

In Judge Gibbons’ court, at Chicago,

the other daly an old -farmer from De

Kalb County was the defendant in the

suit for a piece of land, and his lawyer,

ex-Judge Jones, had been making a

strong fight for it W-hen the plaintiff's

attorney began his argument he said:

“May it please the court, I take the

ground—”

The old farmer jumped up and sang

out: “What’s that? What’s that ?”

The judge called him down.

“May it please the court,” began the

attorney, not noticing the interruption,

“I take the ground—~”

“No, I’ll be d—d if you do either,"

shouted the old farmer; “anyhow not till

the jury decides the case.” Ohio Legal

News.

 

An Indiana judge in instructing .1

jury said: “Gentlemen, you have heard

the evidence. The indictmenst charges

the prisoner with stealing a jackass.

This offense seems to be becoming a

common one. The time has come when

it must be stopped; otherwise, gentle

men, none of you will be safe.”—~Ex.
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DISTRICT COURT.

Supreme Court.

In the Mutter oi the Application oi Henry Benedict

to set nsids n sale oi I ludgment on GXQCIIHOII

to Edwsrd Peidhsuser.

(N01. reported in the ofiiciul reports-)

Sec. 5465, Statutes 1894, forbidding the

sale of things in action on execution with

out an order ot court, applies to execu

tions issued out of the Supreme Court.

Ambrose Tighe tor Henry Benedict,

udgment de tor, Lewis E. Jones tor

arry I-Isbighorst, judgment creditor, J.

H. Foote for Edward Feldhauser.

Henry Habighorst hafing obtained a

ludgment for costs of $146.40 against

Henry Benedict in the Supreme Court,

on the 15th of August, 1895, caused an

execution to issue out thereon under

which the sherifi of Ramsey county

levied on a certain judgment which ap

peared docketed in Ramsey county in

Benedict’s favor against certain par

ties for $9358.11. On the 28th of Au

gust, 1895, after personal notice to the

part-ies who owed the $9358.11 judg

men but without any notice to Benedict

who was a non-resident and after post

ing the statutory notice of sale of per

sonal property on execution but with

out an order of court authorizing the

sale, the sheriff sold the $9358.11 judg

ment belonging to Benedict under the

execution to Edward Feldhauser for $75.

Nov. 5th, 1895, Benedict secured an

order to show cause why the execution

sale should not be set aside.

Attorneys for Habighorst and Fold

hauser argued that see. 5465 did not

apply to executions out of the Su

preme Court. Attorney for Benedict

argued that either sec. 5465 did apply or

ele -that the common law rule would

apply under which a thing in action

could not be levied on under execution.

Nov. 7, 1895, the Supreme Court made

its order as follows:

It is ordered that the sale of said

judgment in the above cause, having

been made without an order of the

court, be and it is hereby set aside

and vacated.

Stockholders Liability Action---Return

and ‘Paper Book.

Pioneer Fuel Co. 6': W. R. Herrlnln. Respondents.

vs. St. Peter St. Improvement Co.. et si., dc

Iendsnts. A. J. McA. Stork. lppellnnt.

(Not reported in the oiflcial reports.)

(Appul iroln District Court. Rsmsey County. Kel

ly. J.

In n stockholders’ liability suit under

Genl. Statutes, Ch. 76, s defendant de

murring to the plaintiff‘: complaint, on an

appeal from an order overruling his de

murrer, will not be required to include the

complaints oi.’ intervening. creditors flied

after the interposition or is demurrer, in

his return to the Supreme Court.

Davis, Kellogg & Severance and '1‘. R.

Palmer. or respondents; Ambrose

Tighe, for appellant.

Respondent Pioneer Fuel Co. having

obtained a judgment against St. Peter

St. Improvement Company, which was

unpaid, began an action March 2, 1894,

against the company and three of its

stockholders, not including the appel

lant, to enforce their -staitu-tory liability

as such, on the judgment. Respondent

Merriam having obtained a judgment

against the same company began an ac

tion March 1, 1894, against all its stock

holders including appellant, under Gen

eral Statutes, Chap. 76. To the com

plaint in this last action appellant de

murred. A notice to creditors had

been published in the Pioneer Fuel Co.

action and a large number intervened

and filed claims. On April 18th, 1894.,

after the service of the appellant.’s de

murrer, the district court made an or

der consolidating the two actions. Sub

sequently the appellant’s demurrer was

argued and overruled and he appealed.

On hi appeal he returned to the su

preme court the compiaint in the Mer

riam suit, his demurrer and the order

overruling the same. The respondents
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secured an order to show cause why he

should not be required to make an

amended return and serve an amended

paper book which should include the

complaint of the creditors who had in

tervened. In support of their appli

cation, they presented a certificate of

the trial judge that he had considered

these intervening complaints as well as

the complaint specifically demurred to

in passing on the appellant’s demurrer.

In opposition, the appellant argued that

the order of consolidation had no stand

ing as such because the parties in the

two actions sought to be consolidated

were not identical, that if it had any

efieet it was simply that of an order

allowing the Pioneer Fuel Co. and other

creditors to intervene in theliierriani

suit, and that under the decision in

Howard v. Carroll, ed: al., 64 N. W. Rep.,

145, the intervention having been made

subsequent to the service of the appel

lant’s demurrer, the complaints of the

intervenors could not be considered in

passing on the merits of the original

complaint. January 6th, 1896, the

court made its order as follows: _

It is ordered that the clerk of the dis»

trict court of the County of Ramsey

upon the presentation to him of a copy

of this order and tender of his fees by I

the respondent» make and return to

this court an amended return in this

case so as to include all the pleadings

and papers in the action hereinbefore

referred to. Ordered that other than

as herein stated the respondent’s mo

tion be and it is hereby denied.

The State of Minnesota. ex rel.. William B. Stine

relntor. vs. Charles E. “'eld, Ola 0pon,Wil

[hm O'Neill nnd Peter Keegnln. an the Cun

vasslng Bonrd of Murrny County. Minnesota.

defendants.

(District i"ourt. Murray (‘minty )

 

The duties of a. county canvassin board

are purely ministerial. and if it ails to

canvass the votes cast for candidates for

s. county office at a regular election. on

the ground that no vacancy existed in

such oflice. it will be compelled to by s.

writ of mandamus. But t e question of

who is entitled lo the ofllce cannot be

iietermlned in such mandamus proceed

ngs.

H. C. Grass and B. H. Yvhitney for the

relstor: P. P. Smith and F. L. Janes for

the defendants.

It was agreed by counsel that filin

cause should be decided by the judges

of the Eighth and Thirteenth Judicial

Districts of said State.

CALIJWELL and l’. ii. BROWN,

J. J., made the i'n|ln\\'i|1g findings of

f.-let and oom;lusi-ms of law:

I. That WVilliam B. Stine, the {ne

lator, is and has for several years past

been a resident, freeholder, and tax

payer and legal voter in and of said

county. That said county is a legally

organized county in this state.

ll. That on the 4th day of Novem

ber 1890, said W'illi-am B. Stine was

duly elected to the oflice of clerk of the

District Court in and for said county,

that on the first Monday of January,

1892, “he duly qualified as such clerk of

the District Court of said county, and

duly entered up the discharge of his

duties as such clerk of the District

Court; that said term of oflice will ex

pire on the first Monday in January,

1896.

III. That there was an election held

in all the various election precincts oi’

said county on November 6t.-h, 1894, for

the election of state and county oflicers.

IV. Thalt after said election and

within the time prescribed by law

there were returned by the judges of

election of the several election districts

of said county for said William B.

Stine, for the oiilce of clerk of the Dis

trict Count of said county 502 votes, and

for J. A. Maxwell 85, L. A. Foster 403,

W. H. Dawson, 66, Robert Hyslop 1, H.

Pfeifer 1, to the county auditor of said

county, which returns were in due form.

V. That Charles E. VVeld was on No

vember 6, 1894, and ever since has been

the duly elected and qualified County

Auditor of said county, and that on said

date the defendant Ole Open was the

duly elected and qualified Chairman of

‘ the Board of County Commissioners of

said county, and that the defendants,

William O’Neill and Peter Keegan were

at said da=te, duly elected and qualified

justices of the peace in and for said

county and were duly selected and ap

pointed by said County Audibor to con

stitute the members of the county can

vassing board to canvass the returns of

said election held on November 6th,
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1894, and that said Weld, Open, Kee

gan and O’Nei1l constituted the can

vassing board of said county to canvass

the returns of said election.

VI. Tllfllli within ‘the time allowed

by law the said county canvassing

board proceeded to and did openly and

publicly canvas the returns made to the

County Auditors office of all state and

county offlcers voted for at said last

mentioned election in said county, ex

cept the returns for the office of the

Clerk of -the District Court of said coun

ty. That said county canvassing board

board did prepare, sign, certify and de

posit in the oiiice of said County Aud

itor separate statements containing the

whole number of votes in said county

for all state and county ofiicers voted for

at said last mentioned election, and the

votes were given, except for the office

of Clerk of the District Court, or the

names of the persons for whom such

lames of the persons from whom such

votes were given. That said canvassing

boa-rd neglected, omitted and failed

to canvas the said returns made to the

county audfitor’s ofice of the votes for

Clerk of the District Court of said coun

ty, or make the statement of said vote

as required by law, or to declare the

person having the highest number of

votes for the said otfiee of Clerk of the

District Court duly elected. That said

county canvassing has closed and coni

pleted its labors as such canvassing

board, except canvassing the vote for

Clerk of the District Court as aforesaid

and has adjourned.

VII. That the said relator was not

the nominee of any political party in and

for said Murray County for the oflice

of the Clerk of the District Court for

said county in the year 1894, neither

was said relaltor the certified nominee

for said oflice of any political party par

ticipating in said election; nor was the

relator the certified nominee as a can

didate for the ofiice of said clerk of the

District Court selected otherwise than

by a convention of delegates; neither

was the relator the candidate for such

ofilce by apetition of the voters of said

Murray County, nor was any certificate

 

of a nomination or selection of any kind

of the relator as candidate for Clerk of

said Court filed or attempted to be filed

in the ofiice of the County Auditor in

the year 1894.

V111. That the Secretary of State

did not certify, in his certificate of the

the ofllce to be elected in said county at

the general election in 1894, to the Coun

ty Auditor of said county that a clerk of

the court in and for said county was to

be elected at said election, nor did the

said County Auditor, in the notices sent

to! iihe different election precincts in

said county, certify‘ that there was to be

elected, at said election, a clerk of said

court in and for said coun-ty, but each

and all of said notices made no reference

whatever to said ofiice.

IX. The said relator did not file or

cause to be filed any certificate or state

ment in any form of his nomination,

name or selection as candidate, for the

ofiice of Clerk of the District Court,

in the ofilce of the County Auditor of

said county, at any time in the year

1894, nor did he in any manner demand

of or request the said county auditor to

place, print, or put -the name of the re

lator as candidate for clerk of the court

on the oificial ballots in said county in

the year 1894, nor did the said relator

in any manner procure any order or de

cree from any court requiring that re

lator’s name as said candidate be placed,

printed or put on said election ticket;

nor did the relator pay or tender the

payment of the fee of ten dollars to the

auditor of said county at any time in

the year 1894.

X. That the name of said relator as

candidarte for the ofiice of clerk of said

court was not printed upon any of the

oificial tickets used at the general elec

tion aforesaid in said county in the year

1894.

('onclus|ons of Law.

I. The plaintiff is entitled to judg

ment in this action for his costs and

disbursements.

II. The plaintiff is also entitled to

judgment adjudging that a perempto

ry writ of mandamus forthwith issue, di
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rected to the defendants, commanding

them to forthwith re-convene and can

vass the -returns in the office ‘of the

County Auditor of said county of the

votes cast for the office of Clerk of the

District Court of said county at the elec

tion held in said county on November

6th, 1894, and make a statement of such

vote as required by law, and declare

the person having the highest number

oi’ votes for said oiilce duly elected.

Let judgment be entered accordingly.

Dated December 24th, 1895.

FRANCIS CALDWELL,

Judge Eighth Judicial District of said

State.

P. E. BROWN,

Judge of Thirteenth Judicial District of

said State.

I II O

We are of opinion. 1. That a clerk

of the District Court for said County,

should have been elected by the electors

of said county at the last general elec

tion.

2. It was the duty of the County

Canvassing Board to canvass the votes

for this office. That the duties of said

board are pu-rely ministerial, and the

board cannot go behind the returns.

3. The County Canvassing Board,

having failed to perform its duty in this

respect must re-convene and finish its

labors. To hold otherwise, i . e., that

they cannot be compelled to so do in

eflect decides that such board can by

simply declining to act and adjourning,

defeat the will of the people expressed

at any election. The question of the

regularly of the election, who is enti

tled to this office and kindred questions

cannot be tried in this action.

Rea, Hubachek and Healy have rc

moved to the Phoenix building, Minne

apolis.

Cobb & Wheelwright have taken nice

quarters min the N. Y. Life Building,

Minneapolis.

Col. VV. E. Dodge, attorney for the G.

N. R. R., in Minneapolis, has removed

his office to 331 Hennepin over the Min

neapolis Trust Co.

 

Municipal Corporation---Negligence---Ice

and Snow.

Oscar Qnders vs. City of St. Paul.

(District Court, Ramsey County.)

1. Where s. municipal co oration per

mits coasting on the sidews k. thus ren

dering the snow covered surface more

slippery than it would have been by or

dinary use. the city is liable to one who

falls on the sidewalk and is injured, by

reason of such slippery condition.

2. The fact that tho plsintii! in such

case did not wear rubber overshoes does

not make him guilty of contributory neg

ligonco.

Briggs G: Countryman for plaintiff; Hor

man Oppenheim for defendant.

The complaint in this action alleged

that the plaintiff fell on the sidewall:

on Farrington avenue in the City of St.

Paul and broke his arm, and that his

fall was caused by a slippery condition

of the walk resulting from its being,

used for sliding and coasting; also that

although such use had been brought to

the knowledge of the city authorities,

no attempt had been made to stop the

practice of coasting on the sidewalk.

A demurrer to the complaint, on the

ground that the city is not responsible

for a condition of its sidewalks caused

by ice or snow or the operation of the

elements, had been overruled at a pre

vious term by Brill, J.

At the trial it appeared that the side

walk where plaintiff fell was on a rath

er steep incline, and that the street at

that point was a favorite coasting

ground for the boys of the neighbor

hood. That for several months pre

vious to the night of the accident they

had been in the habit of coasting down

this street and upon the sidewalk where

plaintiff fell, the consequence of which

was that the snow which c0\'ered the

sidewalk was rendered extremely

smooth and slippery. The policeman

whose beat included the premies in

question had seen the boys sliding

there and some complaints had been

made to him by persons living in the

vicinity, but no action had been taken

by the city, so far as appeared to put

a stop to the practice. The plaintifl

had a verdict for $300.

In his charge to the jury it was

among other things said by

KERR, J. :-
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“The city is clothed with the power,

(which carries with it the duty) of main

taining thc sidewalks of the city in a

reasonably safe condition for travel by

pedestrians. The city is not the in

surer of its citizens who use its streets

and sidewalks It is not obliged to have

them in the best possible condition.

It is obliged to use reasonable and or

dinary care, and by that I mean such

care as men of ordinary prudence and

common sense and intelligence use in

and about their own affairs.

The city is not responsible for acci

dents which may happen from the fact

that the sidewalks are generally slip

pery in winter, As our Supreme

Court says, that would practically bank

rupt any city, in this climate, to hold it

responsible for slipperiness merely in

the sidewalks, whether the slipperiness

is caused by ice or snow, or whether it

is produced by purely natural causes, or

by some artificial cause, such as water

running off a house, or something of

that kind. It is not responsible for

care to that extent and degree.”

I I

“The burden of proof is on the plain

tiif to satisfy you by a fair preponder

ance of proof, that the fact that boys

were accustomed to slide or coast over

this part of the sidewalk was the prox

imate, or one of the proximate causes

of this injury to the plaintiff; that with

out that as one of the causes, the injury

would not have occurred. If you are

satisfied from the evidence that this is

the fact, and satisfied by a fair prepon

derance of proof, then that would be

evidence tending to show negligence on

the part of the city, provided the city

knew, or in the exercise of ordinary

care ought to have known, that the

sidewalk was put to that use by the

boys, and you find that that was an im

proper use of the sidewalk, calculated

to enhance the danger of the citizen

walking over the sidewalk, on account

of the slipperiness.”

"You must fllid, in order that the

plaintiff may recover, that this acci

dent was caused by the boys making

 

this sidewalk more slippery than it oth

erwise would have been, by coasting

over it, and the city either had knowl

edge of that fact in time to have rem

edied it before the injury, or, in the

exercise of ordinary care and diligence,

might and should have such knowl

edge.”

Alt the conclusion of the court's

charge the defendant's attorney re

quested that the court should also in

struct the jury that if the plaintiff was

guilty of negligence which contributed

to the accident, he could not recover

and in that connection the jury might

consider the fact he was walking with

out rubber over-shoes.

To this it was said by the court:

“Well, gentlemen of the jury, I do

not know of any law which compels a.

citizen of this city to wear rubber over

shoes.”

Bight of Way---Procession---Electric Car.

Sarah Johnson vs, St. Paul City Railway Co.

(District Court. Ramsey County. Flle No. 610:3.)

The ordinance of the Cit of St. Paul,

approved October 7. 1869, orbidding the

driving of any horse or carriage or ve

hicle of any kind through any funeral,

military or civic procession, does not ap

ply to an electric street railway train.

Daniel W. Doty for plaintiff; Munn, Boye

sen & Thygeson for defendant.

The plaintiff brought suit for dam

ages on account of a personal injury

sustained as the result of a collision be

tween an electric train operated by the

defendant and a carriage in which she

was riding as part of a funeral proces

sion. A new trial was granted after a

verdict in her favor and the court filed

the following memorandum:

BRILL, J.: After further consider

ation of the question, I am of the opin

ion that Sec. 6 of the ordinance of 1869,

which ordinance is entitled “Fast Rid

ing and Driving of Horses in the

Streets,” does not apply to the opera

tion of street cars. At the time the or

dinance was passed street cars were

not in use in the city and the ordinance

was intended to apply to such vehicles

as are driven about the streets and

may be moved from place to place at

the will of the driver. The person in
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charge of an electric car does not

“drive” the car in the ordinary accept

ance of the word. Processions upon

the street sometimes (are of great

length and occupy a considerable pe

riod of time in passing a given point,

ten, thirty, forty minutes, or an hour

or more. An ordinary loose vehicle

can -turn aside and proceed upon

another street without much incon

venience. A street car is a public con

veyance for the transportation of pas

sengers. It proceeds upon a fixed

track and could do nothing but wait,

whatever the time might be, and such a

rule would greatly inconvenience the

public. The interruption to a proces

sion by the passage of a car would at

most, be slight, and frequently there

are breaks in a procession through

which the car might pass without in

terrupting the progress of the proces

sion at all.

Of course, without an ordinance, the

street car has no greater right of pas

sage than the person in a procession.

The company is liable for negligence the

same as in any other case; but these

cases were tried and submitted to the

jury on the theory that the ordinance

gave the procession the right of way,

and that to run the car through the

procession was negligence per sc and

hence there must be a new trial with

out regard to whether aside from the

ordinance there was sufiicient evidence

to sustain the finding of negligence

upon the part. of the defendant.

Garnishment.

William J. Stewart. Plaintiff. vs. Edwin T. Root.

Defendant. and Bronson 6’: Folsom, Olrnisheea.

(District Court, Washington Couty.)

Sec. 5412 Statutes 1&4 permitting judg

ment to be entered against such do

fsndants sued jointly as are proved liable.

even if all the joint defendants are not

proved liable. is applicable to proceedings

against Joint garnishees.

E. C. Teitsworth for plaintiff; J. C. Neth

away for defendant.

Plaintifi' recovered a judgment

against the defendant some years ago.

A short time ago he garnished Bron

son & Folsom. In: the affidavit and

garnishee summons Bronson & Folsom

 

are described thus: David Bronson, E.

A. Folsom and Geo. 0. Haskell as co

partners as Bronson & Folsom. The

matter was referred to a referee to

take and report the disclosure. Upon

disclosure it appeared that Bronson &

Folsom were of a mixed nature. The

firm composed of the persons named

above were engaged in the mercantile

business. Under the same firm name

Mr. Bronson and Mr. Folsom were en

gaged in the lumber and steam tow

boat business. Haskell had nothing to

do with the first end of the concern,

but was employed by this latter named

part of the concern as a pilot on a

steamboat. It also appeared that the

tow boat in question was employed on

the Mississippi river. Defendant

moved to dismiss on the grounds: 1st.

That the garnishees, as shown by the

disclosure, were not at the time of the

service of process, indebted to the de

fendant. 2nd. That the amount due

defendant was exempt by the statutes

of the United States. The motions

were denied, and judgment ordered in

favor of plaintiff.

WILLISTON, J.: The first ground

urged by defendant in support of his

motion is covered by Sec. 5412, Chap.

66, Gen. Stat. 1894. As to the second

ground it does not aflirmaitively ap

pear from the disclosures that the in

debtedness of the garnishees to the de

fendant, was in any manner connected

with his services rendered for them as

pilot. What was said by the Supreme

Court of this state in Milliken v. Mann

heimer, 49 Minn., 521, and in Fletcher

vs. Staples, 64 N. W. Rep., 1150, is ap

plicable to the case at bar.

Appeal From Justice Court.

A. Hills. Plaintiff. vs. John Wilson. Defendant.

(District Court. Lac qui Parle County.)

An appellant from Justice Court can

not dismiss his appeal in District Court

against the objection of respondent.

C. A. Fosness for plaintiff: Bensei &

Smith for defendant.

This was an action in forcible entry

brought originally in justice court. On

the trial in the justice court judgment
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was rendered for the plaintifl for $25.00

as fine only, no judgment being entered

for possession. The defendant ap

pealed to the dimrict court. When the

case came up in the district court for

trial the defendant moved for a dismis

sal of his appeal. The plaintiff object

ed to a dismissal of the appeal. No

questions were raised as to jurisdiction.

The object of the defendant in mov

ing for a dismissal was that by having

the appeal dismissed the only judgment

the respondent would have would be

an afllrmance of the judgment of the

lower court, thus keeping the respon

dent out of possession of the property.

The court denied the motion.

POWERS, J.: “In an appeal from

justice court to the district court the

appealing party cannot dismiss his ap

peal against the objection of the re

spondemt, where no questions as to the

jurisdiction of the court are raised, but

can only dismiss the action or allow

judgment to be entered against him as

in cases originally brought in district

court.”

Taxation of Costs---Witness Fees.

Christian Schneider vs. A. 5. Weymouth. ct sl.

(District Court. Ramsey County. »

Where a trial is postponed because one

of the attorneys is engaged in another

court, the party represented by this at

torney csnnot tax fess for the attend

ance of witnesses during the time the

trial has been thus delayed.

Michael & Peebles, Attorneys for Plaint

iff; Lloyd Peabody, for Defendant.

KERR, J.: A question of practice

being involved in this case, which is

likely frequently to arise, the same was

submitted to a meeting of judges, who

are of the opinion that it would not be

just in a case like this, where the trial

is postponed from day to (lay solely on

account of the fact that one of the at

torneys is engaged in another court, to

permit the party represented by such

attorney to tax fees for the attendance

of witnesses during the time the trial

has been so delayed.

A party whose witnesses are kept

waiting solely on account of the busi

ness engagements of his attorney must

himself bear the expense incurred in

that behalf.

 

Here is a legal problem which is

bothering the lawyers of Iowa.

George E. Metcalf was arrested some

time ago on the charge of having rob

bed the American Express company of

several hundred dollars while acting as

its agent at Thayer, a small town near

Creston, Iowa. On motion of his at

torney the prisoner was granted a con~

tinuance to go to Kentucky in search of

evidence establishing an alibi. J. G.

Bull went on his bond for $1,000 and the

date for the final preliminary examina

tion was fixed at June 27. While in

Lexington, Ky., however, liietcalf was

again arrested on another charge simi

lar to the first one, and, being unable

to furnish a bond on this occasion, failed

to return to Creston in time. Upon

this the county attorney demanded for

feiture of the bond. This the justice of

the peace before whom the trial took

place not only refused, but upon the fail

ure of the prosecution to make good its

case against Metcalf, ordered the pris

oner discharged, notwithstanding his

absence. The state has accordingly

brought suit against Bull, Metcalfs

bondsman, to recover the amount of the

bond, and against the justice of the

peace to compel him to show cause why

he did not exceed his authority in on

dering Metcalf’s discharge during his

absence. It is not maintained that

there was suflicient evidence to justify

the commitment of the prisoner, but it

is claimed that no order of any kind in

a criminal case can be valid unless the

defendant is present in the court room

at the time it is made. None of these

questions have ever been passed on in

Iowa and much interest is felt in the

outcome of the litigation.

The St. Paul Dispatch of Dec. 20,

1895, says:

Today is the thirteenth day of the

taking of evidence in this city before

Special Examiner in Chancery in the

case of Dale v. Hitchcock, Monsons et

al., in the United State circuit court.

involving the title to a large tract of

property in West St. Paul.

Among other testimony given by
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Warren H. Mead on the stand was that,

about 1885, Frederick S. Dale came to

St. Paul, and that he hired a. carriage

and took him up unto the highest point

on Dayton’s bluff, in the Suburban

Hi]l’s district. From that point Mr.

Dale looked across the river and beheld,

with hungry eyes, the rich prospect be

fore him.

Attorney Hawthorne suggested that

Mr. Dale was like Moses. He was look

ing across the river to something he

would never obtain possession of.

Col. Ripley, of Minneapolis, who is

better posted on the Bible than a per

son would suppose from his appearance

or place of residence, quickly retorted

that Mr. Mead’s taking of Mr. Dale unto

the hill reminded him of another in

stance in the Bible in which Christ

had been taken unto a mountain and

shown all the kingdom of the world by

a being whom Mr. Mead forcibly re

minded him of.

But Col. Ripley took back this allu

sion in a very abject way this morning

in court, when Judge Kerr had been

sworn on behalf of the defendants, and

testified that he was the man, instead

of Mr. Mead, who had accompanied Mr.

Dale.

Our Portrait.

Hon. W. C. Williston, whose portrait

the Journal publishes as this month’s

frontispiece, is a South Carolinian by

birth but was reared and educated in

Ohio. He was a farmer’s son and stud

ied law in the intervals of other pur

suits, being admitted to the bar in 1855.

In 1857 he moved to Minnesota, and lo

cated at Red Wing, where he has since

resided, practicing law until his eleva

tion to the bench except for an inter

val while he was fighting his country’s

battles as captain in the 7th Minnesota

Infantry Volunteers. From 1858 to

1871, Judge Williston was associated as

a partner with Hon. E. T. Wilder and

from 1871 to 1881 with Hon. O. M. Hall.

recently a member of congress from the

3rd District. His constituents showed

their appreciation of his ability and

 
character by sending him to the House

of Representatives in 1873 and 1874,

to the Senate in 1876 and 1877, by se

lecting him as city attorney for several

terms and by making him a member of

the Red Wing Board of Education for

seventeen years. In 1889 he was ap

poin-ted on the state Board of Correc

tions and Charities and when Judge Mc

Cluer of Stillwater died, Governor Mer

riam named him as his successor on the

District Bench of the 1st Judicial Dis

trict. The people of the district rati

fied this appointment at the 1892 elec

tion, selecting him for the full term be

ginning January lst, 1893.

Judge Williston is a handsome, in

teresting and able man, who, by his ju

dicial work, contributes much to the

reputation our bench enjoys for prob

ity, fearlessness and intelligence.

Literary Notes.

An unprinted diary of Hawthorne

opens the January issue of the Atlantic

for the new year. It gives a charming

glimpse of the great roma.ncer’s early

life in Boston while weigher and gauger

of that port. One of the most import

ant contributions is a paper by John

R. Proctor, Chairman of the United

States Civil Service Commission, upon

The Fourth Class Postoflice under Civil

Service. It will be read with interest

by every believer in civil service reform.

The remarkable new constitution

which is just going into operation in

South Carolina is reviewed in detail by

Albert Shaw in the January Review of

Reviews.

Funk & Wagnalls, the publishers of

the new Standard Dictionary, have. is

sued a circular defending their book

against the criticisms its rivals have

made on it for giving the definitions

of certain indelicate words. The crit

icism is directed against eighteen words

only and from a. lawyer’s standpoint

the publishers make out an unanswera

ble case for themselves, on the score

of reason and authority.
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M. Gustavus A. Wald, in his address

at the dinner of the Harvard Law

School Association last June, remarks

that “On Feb. 14, 1882, Sir Frederick

Pollock wrote me: ‘Will you believe

that our Benchers of Lincoln's Inn actu

ally refused to buy for the library O.W.

Holmes‘ Common Law, and Idmgdel1’s

Summary of Contracts, when I not only

recommended the books, but handed

them to the librarian for the commit

tee’s inspection? Probably you will not.

But it is true.’

A glimpse into the past, however, of

twenty years before, reveals a some

what different spirit.

Mr. Henry Crabb Robinson, a London

barrister, who died at the venerable

age of 92, in 1867, remarks, in his diary

of 1862, of a colleague in the administra

tion of the London University, Henry

Busk: “There is an old sinecure ofiice

of which I had never heard, given to

Busk by Quayle, when treasurer. Ref

erees sit on certain days to decide con

troversies in the Temple. Anybody may,

but no one does come; and 20 pounds

per annum has been held by Busk. Busk

however, did not choose as others do,

to put the money in his pocket, but he

bought good American law books, and

thus aplied 600 pounds to augment the

Temple Library.”

Review of the Law Reviews.

The Yale Law Journal for December

contains a valuable and exhaustive ar

ticle on property subject to government

regulation as based on the decision in

Munn v. Illinois, 94 U. S. 113, and -the

subsequent decisions of -the United

States Supreme Court.

The Medico Legal Journal gives in

full the papers received before the re

cent Medico legal congress in New

York.

The recent numbers of the Albany

Law Journal give the new rules of court

promulgated by the courts of New

York on their reorganization under the

new constitution adopted by that state.

The Central Law Journal in the first

number of its new volume discusses the

i

Assignability of a cause of action for

a statutory penalty, a subject of interest

to Minnesota lawyers in view of the

provisions of our new fire insurance

law.

The American Law Register 8: Re

view contains a.n elaborate article de

fending the power of courts to declare

legislation unconstitutional, against the

criticisms the Income Tax decision has

excited.

Lawyer and Credit Man for Decem

ber gives an interesting series of papers

from practical men on the methods

they have found etfective in the collec

tion business.

Book Reviews.

General Digest, Vol. X. year ending September.

18%. Law er's (Y0-operative Publishing Com

pany. Roe ester, N. ..S6.00.

To review a work of the character

of this before us is a very difficult, if not

an impossible task. We have exam

ined the work thoroughly. but no ex

amination, however thorough, would re

veal the real merits or demerits of

such a work. These can be ascertain

ed only by use of the book in actual

practice. Our present opinion of this

volume, therefore, is necessarily based

upon the nine preceeding volumes

which we have used. With these, we

apprehend, our readers are as familiar

as We, and comment on the series is

needless. The publishers say in the

preface, that this annual carries for

ward the work of the series without

material change.

This volume is larger and apparently

more complete than any of its prede

cessors, containing, including table of

cases digested, 2750 pages of closely,

but clearly, printed matter. There is

also a table of cases which during the

past year have been overruled, criti

cized or limited, containing, as we esti

mate, about 1200 cases. The criticism

of, or the refusal to follow or recognize

the previous case as authority, is cited,

whether the criticising court be that in

which the previous case was decided

or another. This we consider an in

valuable adjunct to an annual digest, as



NO. I2] THE MINNESOTA LAW JOURNAL. 281

it enables ‘the practitioner jto ascer

tain very quickly and easily whether

an authority upon which he may rely

has been repudiated by the court

which rendered it or by other courts.

This table, as theiwhole digest, includes

not only the decisions of American

courts, but those of England and Cana

da as well, and includes cases unofficial

ly reported.

The ’95 Annual, as those preceding,

contains full cross references, so that

after an examination of it one is safe in

assuming that he knows what, if any.

adjudications have been made by any

court upon the question during the pre

ceding year. Such a digest is a necessi

ty to a practicing lawyer. Our great

wonder is that such a work can be sold

at the price asked. To the uninitiated

it would seem that the mechanical work

and material would cost a large part of

that amount.

Commentaries on the Constitution of the United

.\‘tn1es b Roger I-‘ostcr. To be complete in

Ihrcc vu um:-s. Vol. I. Octavo. 713 pages. Pub

lished by Boston Hook Co., § per Vol. in law

sheep; I-i.-30 in cloth.

The author of this noteworthy book

is Roger Foster of the New York bar,au

thor of a treatise on Federal Practice

and lecturer on Federal Jurisprudence

in the Yale Law School. Mr. Foster is

a young man, under forty and comes of

a distinguished loyal family. His father

was Dwight Foster, one of the United

States’ representatives on the Halifax

commission and his mother is a sister

of Simeon E. Baldwin, Professor in the

Yale Law School and one of the justices

of the Connecticut Supreme Court. Mr.

Foster himself is a scholar of the pro

foundest attainments in his department.

of tireless industry and gifted with a

literary style at once precise and enter

taining.

His work on the Constitution is an

ambitious undertaking. He aims to

treat the subject exhaustively from

both an historical and a juridical stand

point. His method is, starting with thi

preamble, to take each section, in the

order in which it appears in our Great

Charte-r, trace its origin,give a summary

of the comments which have been made

 

on it either by constitutional writers or

in judicial decisions and detail the

events in our national history in which

it has been applied or interpreted. For

example, Chapter XI is devoted to Sec

tion 3, of Article I of the Constitution

which contains the provisions concern

ing the senate. Here are presented :1

discussion of the origin of the Senate,

going back to the earliest times,wit1h de

scriptions of parallel bodies under other

systems, a summary of the debates in

the Federal Convention on this section,

ten pages on the methods of electing

senators, two pages on the classification

of Senators, six pages on the method of

filling vacancies in the senate which oc

cur during a recess of the legislatures

and finally a series of general observa

tions including the questions of senato

rial courtesy, of the right of legislatures

to instruct senators and of the influ

ence of the seriaite on national legisla

tion.

The dangers of this method of treat

ment are obiiously /chart the work may

present a scrappy, disjointed and

staccato effect, repulive to the consec

utive reader and disheartening to the

student. But it is evidentiary of Mr.

Foster’s ability as a writer that such is

not the result. On the contrary the

book is one of exceptional interest and

carries whoever takes it up,along with

unflagging spirit to the end. The whole

world of authority from the obscurest

books and judicial decisions to contem

porary newspnpers and the personal

testimony of living men has been drawn

on and each statement of fact is forti

fied by the fullest references to its

source, and sometimes by a verbatim

quotation from the witness relied on.

A vast. mass of hitherto inaccessible in

formation is collected and all sides of

every point debated are set forth with

more than judicial fairness. The limits

of the Journal do not permit it to com

pare the book with others on the same

subject, to discuss the author’s conclu

sions on controverted questions or to re

fer in greater detail to the works many

merits. But it looks forward with in

terest to the remaining volumes and
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predicts for them a generous welcome.

By way of criticism and as against a

new edition of the present volume, the

Journal calls the attention of the pub

lishers to the fact that curiously enough

the Constitution in its entirety is no

where printed in the book and that

there is no index to -the volume. The

intention is probably to reserve the in

dex for the last volume when it will be

given for the entire work but there is

no justiiication for such a method. There

should be in each volume of a law book

an index as well as a general index in

the last volume.

Lost and Found Books.

The Librarian of the Law Library in

Temple Court, Minneapolis, writes the

Journal:

“Mr. Jaggard’s suggestion, in your is

sue of November, that you establish a

‘Lost Book List,’ is an admirable one.

So long as men are careless enough to

omit putting their names in their books,

such lists will be necessary. As a con

tribution to your “Exchange” Depart

ment, I note the following losses:

Vol. 2, Kay 8; Johnson.

Vol 2. Brevard.

Vol. 80, N. C.

And the following unlawful gains:

One Vol. of A. & E. Enc. of Law.

One Vol. of Iowa Rep.

One Vol. of Minn. Rep.

Their owners I should be glad to

flnd.”

Frank I. Mason of 82 Loan & Trust

Building, Minneapolis, writes:

“While out of my ofiice about 30 min

utes today between 12 and 1 o’clock

some thief stole my “Greenleaf On Evi

dence,” three volumes comparatively

new. They are of the latest edition. My

name was written in back hand on the

bottom 0:1’ the back of each one, only the

initials being used; name was written

in ink with a pen. Will any attorney

to whom they are ofiered for sale have

would-be-vendor arrested and notify

me?”

And Mr. Jaggard, himself, says:

“There are missing from my oflice the

 

following reports, borrowed and not re

turned: 54 Vol. of Minnesota, 4 Pacific

Reporter, 19 New York Supplement.

Also some one borrowed and failed to

return ‘Innis on Torts.’ ”

The Journal is afraid Mr. Jaggar-1

will never recover his “Innis on Torts."

The man who borrowed it has probably

used it for kindling wood, assuming

that it has no value now that Mr. Jag

gard’s own work on the subject is

completed and on the market.

Personals.

D. H. Twomey of Duluth has removed

to Salt Lake City, Utah.

Hon. S. D. Allen, a bright attorney of

Duluth, has been nominated by the re

publicans for mayor. It push wins he

will be elected.

Shearer and Child have removed

from the Boston Block, Minneapolis, to

the New Guaranty Loan Association

building.

F. W. Murphy, a well known and

rising young lawyer of Wheaten, Minn.,

and Miss Estella M. Gray of Stillwater,

were married Dec. 11.

 

D. F. Morgan of the firm of Hale,

Morgan 8: Montgomery, Minneapolis,

and Mrs. Lize-tte Davis were married on

Dec. 9.

Mr. Henry Uonlin has severed his

connection with the legal department of

the Omaha Ry.Co. at St. Paul und has

been admitted to the firm of Welsn &

Hayne, Minneapolis. Mr. T. A. Pol

leys, of Madison, Wis., Will succed

Mr. Conlin.

The epidemic of typhoid -fever now

raging in Duluth has done as well with

the legal pl'()f€‘S_'.4lOIl as with others more

wicked and hardened. The Journal re

grets to learn that Mr. Schmidt of the

firm of Schmidt, Reynolds & Mitchell

has been in the hospital for some time.

Mr. Frank Crosby, son of Judge F.

M. Crosby, of Hastings, is also sick.
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defendant who iappeals from an or
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in his return on appeal. the com

District

plaints of creditors who intervened

after interposition of his demurrer.

Pioneer Fuel Co. v. St. Peter Street

improvement Co. (Not oiflcially re

ported), 272.

EXECUTION.

The statutory provision forbidding

sale of cboses in action under exe

cutlon. without an order of court. an

plles to executions issued out of the

Supreme Court. In re Application of

Benedict, (\‘ot omcially reported), 272.

NEW TRIAL.

Where there are several material

issues itriedl and a general verdict

rendered, a new trial must be grant

ed if there was an erroneous instruc

tion upon any one of the issues. Funk

V. St. Paul City Ry. Co., 129.

STATUTES.

Where language of an act is obscure

or doubtful, court will look to his

tory of time when it was enacted for

the mischief aimed at. Funk v. St.

Paul City Ry. Co., 129.
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Ch. 13, Laws of 1887, the "fellow

servant" ac-t,'is not applicable to a
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Funk v. St. Paul City Ry. Co., 129.

DECISIONS OF DISTRICT COURTS.

ACTIONS.

Handing summons to sheriif to

serve is not the commencement of an

action, within .the ,meaning of the

statute, where the defendant did not

usually or last reside in the county.

I-Iol\e v. Swift, 20.

Action for iinjury to real estate

must- be brought in the state where

it is situated. Little v. Chic., St. P.

M. & O. Ry. Co., 214.

APPEAL.

An appeal not perfected by service

of notice on the clerk, or service of

bond, does not stay proceedings. Pio

neer Press Co. v. Hutchinson, 88.

lt is no defense to an action on

an appeal bond, where the principal

became insolvent pendlnz -the ap

peal, that if the judgment appealed

from had been enforced the princi

pal would have made an assignment

nnd his estate would not have paid

more than twenty cents on the dollar.

Such a defense is too conjectural. Es

tes v. Roberts, 64.
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ed nor answe|'ed in justice court.

Thorne v. Reedy, 234.

Where a case is continued because

one of the attorneys is otherwise en

gaged, his client cannot tax witness

fees for attendance during the time

the trial was thus delayed. Schnei

der v. Weymouth, 278.

DEPOSITIONS.

Where depositions are taken on due

notice, and other side does not appear

or submit cros-examination, the

right to cross examine such witness

is waived and lost. Merchants Nat.

Bank v. West Duluth Light .82 Water

Co., 164.

mvoaon,

ARBITRATION.

The claim of any person to an es

tate in fee or for life, what is not. in

re arbitration between Alexander and

Nelson, 136.

ASIGNMENT.

A cause of action for tresspass to

land is not assignable. Hoteu v.

Munch, 181.

BANKS AND BANKING.

A bank which ‘makes collections

from time to time, and at stated pe

riods remits the proceeds, is a mere

debtor of the owner of the funds. and

not a trustee. In re Assignment of

Kingsiand, 156.

A check on funds in bank operates

as an equitable assignment, and pay

ment to a holder tor value cannot be

stopped by the drawer‘s assignee in

insolvency. Columbia Market Co. v.

Union National Bank, 94.

in an action by a depositor against a

bank for refusal to honor a check. the

complaint must allege that the check

was drawn by a person authorized

bytthe depositor to sign it, and that

this fact was known to the bank.

Jaynes v. Second ‘National Bank, 51.

COMMON CARRIERS.

Where stock shipped is received in

bad condition, and consignees refuse

to accept same, and it is sold by the

carrier, and plaintiffs fail to prove

negligence on the part of the carrier.

or that ;the sale was not honestly

and fairly made. the measure of dam

ages is the amount realized from such

sale. Thuett Bros. v.- Chic.. Ci. P.,

M. & O. Ry. Co., 215.

CORPORATIONS.

Stockholders in lannuity. safe de

poit and trust companies, organized

under act March 5, 1883. have no

double iliability. International Trust

Co. v. American Loan & Trust Co.. 23.

Receiver I01’ insolvent corporation

must not ‘be a stockholder or officer.

.\‘at. ',er. Am. Bank'v. St. Anthony

Park North Real Estate Imp. Co., 36.

Members of a corporation, who con

duct business not authorized by the

articles, nnder name closely resemb

ling corporate names. are liable as

partners in that business. to persons

who have no notice of the corporate

management Longfellow v. Central

\\'. C. T. U. C-oi‘i'ee House. 24.

COSTS.

Costs allowed as condition of

amending pleading are not payable if

party does not amend. (Hen:-no Pro

duce ('0. v. Whitcomb, 214.

On .appeal from ljustice court, if

judgment be‘ reduced one-half. de

fendant is entitled to costs and dis

bursementathough he nenlier appear

Decree of divorce a mensa et thoro

not annulled by resumption of mat

rimonial relations, requires further

action of competent court. Ristow v.

Ristow, 47.

ln action by wire for divorce, per

sons to whom husband conveyed

lands to defraud her may be joined

on ,m0tio'n as defendants. Gardner v.

Gardner, 141.

EJECTMENT.

Pending second trial in ejectment,

defendant's removal of crops cannot

be enjoined or receiver appointed.

Larocke v. Knack. 256.

ELECTIONS.

The duties of a county canvassing

board are purely ministerial. and if it

fails to canvass the votes cast for

candidates ifor an /oillce, on the

ground that no vacancy existed in

such ofllce, mandamus will lie to com

pel such canvass. But the question of

who is entitled to the oflice cannot be

determined in such proceedings.

State ex rel Stine v. Weld. 273.

EVIDENCE.

Physician may testify a to phys

ical condition of patient from knowi

edxe based in part upon personal ex

amination and in part upon state

ments of patient made at time of ex

amination as to symptoms and suf

tering. but not where his knowledge

is based in part upon statements

made to him by another physician.

Miller v. St. Paul City Ry. Co., 68.

EXECUTORS AND ADMINISTRA

TORS.

Administrator's sale held void on

account of insuflicient description.

Puzsley v. Casey, 23.

Where executors have made unau

thorized investments, they must bear

all losses, however good their inten

tions. or however mistaken they were

as to their powers and duties. in re.

estate of Scheiter, 44.

Probate Court ought not to approve

of investment by executors in stocks
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EXEGUTORS AND ADMINISTRA

TORS——(C0ntinued.)

or bonds of new and untried banks,

loan or insurance companies. in re

estate of Scheffer, 44.

A special administrator is only em

powered to collect and preserve the

assets for the executor or adminls~

trator who may afterwards be ap

pointed, and he is entitled to reasona

ble compensation for services per

formed. Attorney employed to rep

resent an heir cannot receive com

pensation for acting for special ad

ministrator. in re Estate of Hay

ward, 237.

Suretles on administrator's oiiicial

bond are liable to his successor for

money received by him on sale of

real estate in excess of debts, though

he had given a. special _snle bond.

Fryberger v. Reed, 141.

A claim of a legatee against the es

tate of a residuary legatee who had

given bond and taken all the assets,

must be presented within eighteen

months after notice to creditors, or it

is barred, notwithstanding the lega

cy was not made payable for several

years after the residua ry legntec died.

In re Estate of Whiting, 93.

EXEMPTIONS.

The exemption law of another state

cannot be given effect in an action

against a non-resident here. Caulk

ins v. Spring, 17.

Sewing machine used by dressmak

er is exempt. Mere intention to re

move from state, until followed by

actual removal therefrom, does not

destroy 3 exemption. Badgley v.

Rheinberger, 163.

Damages for attachment of exempt

property in good faith. without mai

ice or oppression, limited to value of

use of same during: detention. and

depreciation, if any. In absence of

such proof, measure of damages is

interest on value. Badgley v.

Rheinherger, 163.

FRADULENT CONVEYANCES.

Allegations of fraud on information

and belief held suiflcient. First Na

tional Bank v. Merritt, 19.

in action to set: aside fraudulent

conveyances, allegation that the

grantor “conve_ved" the premises to

the grantees is sufilclent with alleg

ing delivery and acceptance. First

National Bank v. Merritt, 19.

In action to set aside conveyances

as fraudulent, jurisdiction of non

resident defendants may be obtained

by publication of summons. Osborne

v. Fraser, 50.

A certain transfer held not to have

been made with intent to defraud

creditors. Leque v. Stoppel. 43.

GARNISHMENT.

Money due a non-resident may be

,'.,"!li‘1J|flil('(| in this state. where it

does not appear that the money was

by agreement to be paid at any par

ticular place. Caulkins v. Spring, 17.

Sec. 5412. Stat. 1894,pcrmi=.tingJu~l,.;

ment to be entered against such de

fendants sued jointly as are proved

liable, even if all the joint defend

ants are not liable, applies to pro

ceedings against joint garnishees.

Stewart v. Root, 277.

HOMESTEAD.

The selection of a homestead cannot

be made in an arbitrary manner to

the great and unnecessary injury of

the remainder of the tract. Nat.

Bank of Wahpeton v. First Nat. Bank

of Breckenridge, 160.

Wife need not acknowledge hus

l»and’s mortgage of homestead. Her

signature thereto is sufiicient, even

though she did not actually know it

was a mortgage. Van Etten v. Ger.

Am. Nat. Bank. 234.

HUSBAND AND VVIFE.

Husband liable for slander uttered

by wife. Editorial comment on de

cision, 2.

There is no such privity between

husband and wife that a judgment

against one of them is conclusive as

an estoppel against the other. Simp

son v. St. Paul City Ry. Co., 98.

INJUNCTION.

Interesting case where district court

of Washington county granted an in

junction temporarily restraining fur

ther proceedings in a pending suit

in district court of Hennepin county.

Turnbull v. Crick, 49.

INSANXTY.

Contracts of insane persons under

guardianship are voidable, not void.

Letters of guardianship prima facie

evidence of insanity. Thorpe v.

lfanscom, 39.

Where it is sought to rescind a con

tract on the ground of insanity, other

party may show that he was ignor

ant of the incapacity. that he acted

in good faith, and took no inequitable

advantage; thereupon he must be

placed in statu quo as condition of

recission. Thorpe v. Hanscom, 39.

INSOLVENCY.

It is the duty of an insolvent debt

or to make an assignment before

judgment has been obtained against

him in pending actions, and the judg

mcnt creditor thereby obtain a pref

erence. Merriam v. Underwood, 72.

Where actions have been com

menced against an insolvent, and he

does not answer or make an assign

ment, the court on application of oth

or creditors will enjoin the entry of

judgment and appoint n receiver.

.\'on-resident suing creditors may be

brought in by order to show cause

served on their attorneys of record.
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Merriam v. Underwood, 72.

Where n creditor of an insolvent

bank cannot show that the assignee

has the identical money which the

bunk collected on his account, he can

only share in the assets equally with

other creditors. In re Assignment of

Kingsland, 156.

The assignment of one member of

a partnership does not entitle his ss

signee to possession of any part of

the firm assets as against the sol

vent partners. until the partnership

has been wound up. in re Assign

ment of Lofgren, 66.

JUDGMENT.

An oral order for judgment. un

e in open court,

does not alone warrant the clerk in

entering judgment. But it seems that

if the order is entered by the clerk in

the minutes as the order of the court.

it then becomes effectual. Pioneer

Press Co. v. Hutchinson, 68.

The mere general statement. in ap

plication to open a default, that de

fendant has a good defense, is over

come by particular facts set up in

bis moving papers showing that he

has not. Merchants Nat. Bank v.

West Duluth Light & Water Co., 164.

Supplementary proceedings cannot.

be had by creditor who has assigned

his judgment as collateral security.

Rabin v. German, 25.

JURISDICTION.

Where a non-resident's funds have

been garnished in the hands of a

resident, an intervenor by appearing

generally and setting up a claim of

exemption under the laws of another

state gives the court jurisdiction to

determine to whom the fund gar

nished belongs. Cox v. Ridpath. '71.

JURY.

Laws 1896. Ch. 3%, providing for

struck juries, construed and held

constitutional. I-iomme v. Minneapo

lis Gas Light Co., 182.

.Ii'S'l‘lCE OF THE PACE.

Justice is liable for damages caused

by his negligence to a party litigant

in his court. Larson v. Kelly, 181.

The amendment. at the trial. 01' a

general denial, is not an absolute

right, but vests in the discretion of

the justice. Menzcll v. Ferch. 160.

A motion in the district court to set

aside a judgment by default render

cd by a Justice. must be accompanied

by an affidavit of merits. Rogers v.

Amos, 159.

Appellant from justice court cannot

dismiss his appcal in district court if

respondent objects. .\iills v. Wilson.

277.

 

LEGAL NEWSPAPER.

Failure of the publisher's aifida

vit filed with auditor to state that

the paper is "printed“ as well as pub

lished at n certain place, or to give

the day of the week of its publica

tioin, does not invalidate an other

wise sufiicient afildavlt O'Connor v.

Allen, 177.

LIBEL AND SLANDER.

The words “ dangerous, able and

seditious agitator" are libelous.

Wilkes v. Shields, 256.

In Minnesota, husband is liable for

slander uttered by wife though not in

his presence. (Afiirmed by Supreme

Court, 64 N. W. Rep., p. 912). Pett

Morgan v. Kennedy, 18.

it is actionable to accuse s person

of having been on a prolonged

“ runk," since Scheffer law makes

drunkenness an indictable offense.

Pett Morgan v. Kennedy, 18.

IiUMBERMAN'S LIEN.

The statute allowing lumbermen a

lien on logs cut or banked, gives a

lien to any person whose labor is act

ually used in and is necessary in the

performance of the lumberman's la

bor on the logs, and includes cooks in

camps and blacksmiihs employed in

process of logging.,Breault v. Arch

ambault, 154.

MORTGAGES.

Affidavit of -costs and disburse

ments need not be filed until within

lcn days after foreclosure has been

completed by making and filing sher

iff‘ ccrtiiicnte of sale. La Rocque v.

Chapel, 185. '

Endorser of mortgage note is a

proper party to action for foreclosure

nud deficiency judgment. Reed v.

Ilallowell. 92.

Simulated mortgages, taken by s

mortgagor after foreclosure, for the

purpose of enabling him to extend

time of redemption: by filing large

number of notices of intention to

redeem, »will be cancelled as a cloud

upon the title of the purchaser at

foreclosure sale. New England Mut.

Life ins, Co. v. Capehart, 91.

Where purchaser at foreclosure sale

causes certificate to be made in name

of his creditor as collateral security.

the relation between purchaser and

such creditor is that of mortgagor

and mortgagee. Carroll v. Minnesota

Savings Bnnk, 70.

.\iIi.\’lCl PAL CORPORATIONS.

Common council of a city has only

such powers as are expressly or by

necessary implication granted to it.

Rundlett v. City of St. Paul. 186.

Ch. 1 Sp. Laws 1874. See. 5 of Sub.

Ch. 4, providing for election of a pres

idcnt of the common council of St.

Paul. is not repealed by Ch. 6 Spec.
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MUNICIPAL CORPORATIONS

(Continued.)

Laws 1891. State ex rel v. Ehrmann

tmut. 113.

Mandamus is not the remedy to ob

tain satisfaction of a judgment

acninst a city when the charter pro

vides a method. State ex rel Dahm

v. Hospes. 257.

Notice of claim for damages caused

by defective street, required under St.

Paul charter. Should state the place

of the accident with reasonable cer

tainty. Lemieux v. City of St. Paul.

2&8.

Requirement ‘of Stillwater charter

that written notice shall be given of

injuries sustained from defects in

any bridge, street, sidewalk, sewer,

gutter or thoroughfare, and that ac

tion for such injury shall be brought

within one year, does not apply to ac

tion for damage caused by surf-r~e.

water. Wennerberg v. City of Still

water, 139.

A charter provision that an ab

stract of title shall be furnished the

city by the claimant showing himself

entitled to the compensation claimed

for property taken for public improve

ments is valid, and compliance with

such provision must be alleged in the

complaint. Coles v. City of Stillwa~

ter, 67.

City is liable for injuries receiyed by

falling on sidewalk made slippery by

boys sliding on it, where city is negli

gent. it is not contributory negli

gence to walk on the sidewalk in win

ter without rubber overshoes. San

ders v. City of St. Paul. 2'75.

St. Paul ordinance forbidding the

driving of any horse or carriage or

vehicle of any kind through any fun

eral, military or civic procession, does

not apply to an electric street rail

way train. Johnson v. City of St.

Paul. 278.

A proceeding to enforce the pay

ment of an assessment for local im

provements, under the charter of the

city of St. Paul is a proceeding in

rem, and the name of the owner need

not appear in any of the proceedings.

Warner v. City of t. Paul, "8.

VVhere property owner has been

guilty of negligence in not inquiring

as to existence of assessments. court

will not set aside judgment for such

assessments. in re Delinquent As

sessments, 22.

NEGOTIABLE INSTRUMENTS.

Waiver of notice of protest is not a

waiver of presentment and demand

for payment, but merely waives no

tice of non-payment. Reed v. Hallo

well, 92.

The entry of judgment by default

against one or more of several joint

makers of a note exhausts the rem

edy, and the plaintiff cannot there

after proceed in the action against

another joint maker who had an

swered. Blackman v. Dakota Land

& Live Stock Company, 66.

NUISAXCE.

The charter of a gas and electric

light company does not protect it in

the commission of a private nuisance

arising from the emission of smoke,

gasses. etc. Mathews v. Stillwater

Gas & Elec. Light Co., 11&

A prescriptive right must be plead

ed as a defense to action for nuisnncc.

Mathews v. Stlllwater Gas 8: Elec.

Light Co., 118.

Right to maintain a. nuisance by

adverse use must be proved tor the

same length of time as is required to

acquire adverse title to real estate.

Such use must have been continuous.

uninterrupted. adverse and notorious,

with the knowledge and acquiescence

of the owner. Mathews v. Stillwater

Gas & Elec. Light Co., 118.

Town cannot recover special dam

ages in action to abate an obstruc

tion in highway. Town of Pine City

v. Munch, 114.

Where the maintenance of a dam

is authorized by the legislature, the

same cannot be abated as a nuisance

at the suit of a town. .Town of Pine

City v. Munch, 114.

PARTIES.

Where a title is taken in the name

of a third person. he is a necessary

psrty in an action to redeem or to

recover the land. Carroll v. Minne

sota Savings Bank, 70.

PARTNERSHIP.

Members of a corporation are liable

as partners in a business ultra vlres,

carried on in name closely resembling

corporate name. Longfellow v. Cen

tml W. C. T. U. Coil'ee House, 24.

Upon the assignment of an insol

vent member of a partnership, the

solvent partner is entitled to posses

sion of the firm assets, for the pur

pose of paying partnership debts and

winding up the business. In re As

signment of Lofgren, 66.

PLEADING.

It is not necessary to allege that a de

fendant city is a corporation. Coles

v. City of Stillwater, 67.

Allegation in answer of a former

action pending -and ettlement by pay

ment must be denied positively. De

nial on information and belief bad

(1)g5d0lDTll'l'9I'. Siiverstein v. Johnston,

PRACTICE.

Laws 1895, Ch. 820, gives the court

discretion to order judgment notwith

standing verdict, but is not manda

tory. Walter A. Wood Mowing &

Reaping Co. v. Burrill, 184.

Proper method of trying title to in
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solvent's assets, as between receiver

appointed by Federal Court and re

ceiver appointed by State Court, is

by action, and /not by order to show

cause why Federal Court receiver

should not turn over property to

State Court. in re Receivership

Great Western Mfg. Co., 18.

RAILROAD COMPANIES.

The ticket seller at the Minneapolis

Union depot is the “acting ticket

agent" of each of the companies

whose tickets are so sold. llclary v.

Great -Northern Ry. Co., 96.

RECEIVER.

Conflicting property rights of receiv

ers appointed by different courts

must be determined by action. not by

motion. In re Receivership Great

Western Mfg. Co., 18.

A stockholder and otliccr of a cor

poration is incompetent, by reason of

interest, to act as receiver in insol

vency procecdings against the cor

poration. .\'at. Ger. Am. Bank v. St.

Anthony Park North Real Estate

lmp. Co.. 86.

REFEREE.

A referee appointed to try and de

termine a cause, cannot order a stay

of proceedings after filing his report.

Lessor v. (‘oi_\'er, 150.

S'I‘A'I'UTE OF FRAUDS.

A grants-e's assumption to pay a

mortgage debt which is not due for

more than one year from the date of

the deed assuming it. is void under the

statute of frauds. according to New

York theory. Washington Life Ins.

Co. v. Marshall, 138.

SUMMONS.

Scc also actions. 20.

Proof of service oi‘ summons mav

be flied after judgment, nunc pro

tunc.. Hayes v. Douglas, 118.

Summons is issued. within meaning

of the statute, when placed in the

hands of a competent person for serv

ice. and immediately followed bv

bona tide effort to obtain service.

Hawkins v. Beadle, 94.

Publication of summons is proper

as ngaint non-resident defendants in

action to set aside fraudulent convey

ance. Osborne v. Fraser. 50.

Sl'Pl‘l.E.\iE'l\"l‘A RY PROCEED

INGS.

Judglnent creditors cannot have

supplementary proceedings after as

signing the judgment as collateral se

curity. Sabin v. 0'Gormnn, 26.

TAXATION.

Parole evidence is admissible to

show that clerk's flie-mark of date of

 

tiling resolution designating official

newspaper, was erroneous. State v.

Crossly Land C0.. 1-10.

“Where holder of tax title has the

land assessed in his name. and no

tice of expiration of time to redeem

served on himself, such service does

not deprive the owner oi’ the leg-al ti

tle of his right to redeem. Statute

means that notice shall be served on

person in whose name properly as

sessed. Mitchell v. Chisholm, 134.

Notice of expiration of period of re

demption trom tax sale must give no

tice that the time to redeem will ex

pire sixty days after the service and

filing proof of service of the notice.

Sn-m ex rel v. Haidin. 52.

Where land is assessed in the name

of "unknown" the time for redemp

tion can he terminated by publication

of notice. etc., the same as if assessed

in the name of an individual. Hoyt

v. Clark, 52.

TRIAL.

General verdict showing on its face

disregard of instructions will be set

aside. Graves v. Village oi‘ Fair

mont, 238.

Non-suit will be wranted only

where the court would set aside ver

dict without argument. Lemieux v.

City of St. Paul. 258.

USURY.

Where transaction is usurious the

borrower's remedy is to have the con

tract and securities declared void. and

to recover back what has been paid

or delivered. Carroll v. Minnesota

Savings Bank. 70.

VENDOR AND VENDEE.

Judgment in action on notes given

for purchase price of land, that they

were without consideration owinz to

failure of title, precludes the vendor

in action of ejectment against vendec.

from objecting to vendee setting up

a paramount title. Mitchell v. Chis

holm, 134.

DECISIONS OF MUNICIPAL

COURTS.

JUSTICE OF TIIE PEACE.

Justice loses jurisdiction if he is

not present at time and place when

and where defendant is summoned to

nppear.. So held where justice moved

his ofilce before return day. .\'ippert

v. Silvis, 35.

DECISIONS 01' PROBATE COURTS

CLAIMS.

Wife's estate is liable for expenses

of her last sickness and funeral.

thoutzh paid by the lm:-h:uul after her

death. In re Estate of Fradenhurg.

289.
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JURISDICTION.

Defects in proceedings intervening

between inception and final termina

tion of the administration do not de

feat jurisdiction. In re Estate of

Rosselle, 239.

EXCHANGES AND BOOKS RI

VIEWED.

Albany Law Journal, 280.

Alderson's Judicial Writs and Pro

cesses, 166.

American Probate Law and Prac

tice. 34.

American Law Register. 280.

Atlantic Monthly, 35, 190, 230, 279.

Central Law Journal, E0.

28I~1‘oster‘s Comm. on the Constitution.

General Digest. Vol. X, 280.

Lawyer and Credit Man. 290.

Medico Legal Journal, 280.

Minnesota Statutes 1894, “Revised

Statutes and Statutory Revision," by

Ambrose Tighe. 6-10.

New Standard Dictionary. 279.

mlgeview of Reviews, 3.’, 230. 243.

The Hornbrook Series. 83.

Yale Law Journal, 280.

FEES.

How to charge, 223.

IIPEACHKENT.

Refusal of Legislature to impeach

Judge Ives. 63.

INITIATIVE AND BEFERENDUI.

Report of Attorney General to Leg

islature, 28-32.

LEADING ARTICLES.

Commercial Courts of London, 80.

Contempt of Court, Hon. Chas. E.

Flandran. 219.

Legal Holidays in Minnesota, 264.

Liability for Escape of Electricity.

E. W. Huifcut, 54-57.

Notices of Foreclosure. M. L. Coun

tryman (Replying to Mr. Gail). 5. 6.

Recent discoveries with regard to

poisonous matter found in dead bod

ies. Arthur Herman. 3-5.

Reporting and writing opinions, 228.

What is law. 213.

Revised statutes and statutory con

struction.—Ambrose Tighe. 6-10.

Study of law by lawyers.—Charies

C. Wilson, 102.

Suspension of rules of court.—John

F. Kelly, 124.

The Judge—“'ho he ought to be.

and how we ought to make hlm.

Judze Chas. E. Flandrau. 100.

The Monroe doctrine.-—Jobn B. Mc

lliaster_ 75.

14',‘ITramp" corporations.—A. R.Moore,

Uniform state legialation.—F. J.

Stinson. 125.

Writing opiniona.—.\i. S. Saunders.

241.

LOST AND FOUND BOOKS.

248, R2.

NINNEAPOLIS.

In ascertaining if debt limit of flve

per cent has been reached, moneys

and bonds in sinking fund applicable

to payment of bonded debt should be

deducted. Certificates of indebted

ness of a pecial board for which the

city is not liable, are no part of the

bonded indebtedness.

Kelly v. City of Minneapolis, 161.

NOTES AND COKIENTS.

Bail--Discharge of absent defend

ant, 278.

English law libraries, 280.

Incidents in the Dale-Hitchcock

case, 278.

Law book thief, 243.

Law of the road, 128.

Probate judges—'l‘erm of

should be extended. 54.

Service by mail—Payment of post

age, 268.

The Monroe doctrine discussed, 249.

NOTES OI‘ REGENT CASES.

oflice

Accident insuranr-e—Limitation of

action by policy. McFarland v. Accl

dent Assoc. (ivy) 27 L. R. A. 48, 142.

Admiralty jurisdlction—Lake Su

perior. Innxan v. Steam Tug Lind

rup, 248.

Animals — Keeping vicious dog.

Jones v. Carey. (Del.) 31 Atl. 976, 142.

Application of payments. Weide v.

City of St. Paul, 216.

Assessments for paving bed of

street. Schenectady v. Union College

(N. Y.) 26 L. R. A. 614, 85.

Assessment of railroads for street

improvements. Chicago. M. & St. P.

Ry. Co. v. Milwaukee, (Wis.) 28 L. R.

A. 249, 233.

Banks—Clearing_i house.

of member. O'Brien v. Grant,

N. Y. 163. 232.

Banks as borrowei-s—Stare decisls.

Western National Bank v. Armstrong,

82.

Building Societles—Forfeiture of

stock. Southern B. & L. Assoc. v.

Anniston Loan & Trust Co., 101 Ala.

582, 267.

Building Societies—Assessments for

losses. Wolford v. Citizens B. L. &

Snv. Ass0c., (Ind) 29 L. R. A. 177,

267.

Can a witness be compelled to drink

beer? 243.

(‘nrriers—1<‘raud in valuation of

frelzht. Shnckt v. Illinois Central

Ry. Co., 94 Tenn. m, 232.

Carriers—Right of passenger to

choose route. Church v. Chicago, M.

8: St. Paul Ry. Co., (S. Dak.) 26 L.

R. A. 616. B5.

Chattel mortgage—On crops to be

grown, 216.

Phattel mortgage-Fraudulent in

tent. Helm v. Chapel, (Minn) 61 N.

W. Rep. 825. 258.

Insolvency

146
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NOTES OF RECENT CASES.‘

(Continued)

Common Carriers—Steenemon mte

case, 229.

Composition agreement-Secret pref

erence. Hanover Nat. Bank v. Blake.

(N. Y.) 27 L. R. A. 88. 142.

Condemnation—Stipulation~ as to

crossings. St. Louis, K. dz N. W. R.

Co. V. Clark. 26 L. R. A. 751, 143.

Constructive presence of murderer.

State v. Hall. (N. Car.) E L. R. A.

280. 232.

Contempt—.lurlsdiction. Ex parte

Taylor, ('1‘ex.) 81 S. W. Rep. 641, 173.

Contracts—Monopolies in cities.

Smiley V. McDonald, (Neb.) 27 L. R.

A. 540, 232.

(‘ontracts-interstate comity.

v. Hsnlre, 156 lii. 617, 255.

Contracts—Public policy. liinders v.

Enders, (Pa.) 27 L. R. A. 56, 113.

Cont_racts—Signing without readiniz.

Beck & Pauli Lithozraphing Co. v.

Houppert. (Ala.) 18 So. Ren. 522, 174.

Corporations—Personal liability of

oflicers for tort. Nunneily v. South

gsrrli Iron Co., (Tenn.) 27 L. R. A. 421.

Corporations—Consolidution. Byme

v. Schuyler Elev. Mfg. Co.. (Conn.) 28

L. R A. 804, 232.

Corporations-Doctrine oi’ Dart

mouth Colleze case. State. White v.

Neif, (Ohio) 28 L. R. A. 409, 232.

Corporations—Fraudulent salaries

of oflicers. Eaton v. Robinson, (R. I.)

29 L. R. A. 100, 267.

Corporations — Preferred stock —

Guaranty oi’ dividends. Field v. I.am

son & G..Mf;:. (‘o., (Mass.) 27 L. R. A.

136, 143.

(‘orporations—Stock subsc-riptions—

Fraud of promoters. St. Johns Mfiz.

Co. v. Munger, (Mich.) 29 L. R. A. 63.

267.

Corporations-Suit by minnrity

stockholders. Grant v. Lookout Moun

tain Co.. (Tenn) 27 L. R. A. 98. 144.

Criminal law-Second indictment.

State v. Peterson, (Mlnn.) 28 L. R. A.

824. 228.

Cross-examination—Attachment for

witness. Barnes v. Chrlstoiferson.

(Mlnn.) 64 N. W. Rep. 821, 245.

Custody of child as security tor

board bill, 174.

Defendant no right to

sworn statement of facts to jury.

Commonwealth v. McConnell, (Mass)

Am. Lawyer. 144.

Divorce—Rieht to publish proceed

ings. In re Caswell, (R. I.) 27 L. R.

A. 82, 173.

Duress—What constitutes. Har

Eroaves v. Zilenkcn, (Neb.) 68 N. W.

Rep. 951. 172.

Easement of highway—Merger.

People v. Masin County, (Cal.) 26 L.

R. A. 659. B5.

Easement of street railway—Detroit

Pope

read un

Street Ry. Co. v. Detroit. (U. 8. Cir.

Ct. App.) 26 L. R. A. 667, 112.

l*}lectlons—N0n1inating conventions.

Manston v. Mclntosh, (Mlnn.) 8 L.

R. A. 605, 254.

Executors and admlnistrntors—Con

tingent claim. Hautzch v. hiassoit,

(Minn. Sup. Ct.) I13.

Fellow servants—Baltimore 5: 0.

Ry. Co. v. Paul, (ind.) 28 L. Rb A. 216,

232.

Fight between Federal and State

Courts. 281.

Fixtures—Electric light and heating

wires. ‘Hughes v. Lambertville Elec

tric Llght Co., (N. J.) 32 Atl. Rep. 69.

174.

Franchise of gas compnny—E1ectrie

lighting. State v. Murphy. \Mo.) 31

B. W. Rep. 504. 216.

Fraud—-liilsrepresentations in good

faith. Nash v. Minnesota Title Ins. &

Trust Co.. 163 Mass. 574, 254.

Fraudulent chattel mortgage-Blake

ley v. Hammond, (Mlnn.) 04 N. W.

Rep. 821. 247.

Game laws-—Restrictlons on catch

inz fish. State v. Mrozinski, (Mlnn.)

27 L. R. A. 76. 142.

Good law—Review of supreme court

decisions, 221.

Henivh—Authority to quarantine. in

re Smith, 146 N. Y. 68, w.

Highways — Rights of bicycle.

Thompson v. Dodge, (Mlnn.) 28 L. R.

A. 608. 254.

Highways—'l‘elephone line in. Cater

v. N. Y. Telephone Exch. Co., (Mlnn.)

28 L. R. A. 310. 228.

Hotel keeper—Liabiiit_v for theft.

Taylor v. Downey, (Mlch.) 29 L. R. A.

92. 267.

House of Good Shepherd—Farmer v.

City of St. Paul. 109.

Husband and wlfe—Wife's right to

sue for alienation oi’ husband's affec

tion. Hndgkinson v. Hodgklnson.

(Neb.) 27 L. R. A. 120. 143.

Husband liable for wife's slander.

244. '

illegal arrest—-Riziit to kill in resist

inir. Miers v. State, (Tex.) 29 S. W.

Rep. 1074, 144.

lnnictment—Construction. 28 L. R.

A. 395. 233.

Infants—Service of process on.

Sloane v. Martin, 145 N. Y. 524. 232.

lnsoivenc_v——Attachment of |\r00ei't_v

in hands of assiiznee. Re Pinderiin

State Bank. (N. flak.) 23 L. R. A. 593.

86.

Insolvency—Priority of state for

taxes. Bihbins v. Clark, (Iowa) 29 L.

R. A. 218. 267.

lnsurnnce—Arbitration - Umpire.

Brock v. Dwelling House Ins. Co..

(i\iich.i 26 L. ‘R. A. 623, 85.

lnsurance—Fnilure to agree on nm~

pire. Niagra Fire Ins. Co. case. 154

ill. 9. 173.

Insurance-Minn. standard policy

not void. Anderson v. Manchester

Fire Assur. Co., (Mlnn.) 28 L. R. A.

609, 254.
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NOTES OF RECENT CASES.

(Continued)

lnsurance—Policy by agent to him

self. Wildlverger v. Hartford Ins. Co.,

(Miss) 28 L. R. A. 220. 233.

Insurance Policy—EiTect of “Rid

ers." Hart v. Niagara Fire Ins. Co.,

(\Vash.) 27 L.,R. A. 86, 144.

Interstate commerce act—lmn1unity

of witness. Brown v. \Valker, 249.

Interstate commerce — Transporta

tion oi’ diseased cattle. Grimes v. Ed

dy, 26 L. R. A. 633. 85.

Jury trial—Actlon against assignee,

230.

Judgment against administrator.

Brsithwaite v. Harvey. (Mont.) 27 L.

R. A. 101, 144.

Justice of the peace—Personal lia

bility. Thompson v. Jackson, (Iowa)

27 L. R. A. 92. 144, 216.

Legal newspaper-s—Aflidavit. O'Con

nor v. Allen, 168.

Liability of husband for wife's

torts. 2.

Liability of municipal corporation

for negligence oi’ lire department—

Declsion of I7. S. Circuit Court of ap

peals. Workman v. City of New

York, 76.

Liability of stockholders oi’ trust

companies. International Trust Co.

v. American Loan & Trust Co., 27.

Libel-Accusation of being an anar

chist. Lewis v. Daily News Co., (Md.)

29 L. R. A. 59. 266.

Libel—Dei'amator_v matter in plead

ing. Wimbish v. Hamilton, (La.) 16

Southern 856, 142.

Libel—Newspaper oi'!er to publish

explanation. Constitution Pub. Co. v.

Way. (Ga.) 21< s. E. Rep. 139. 143.

Life insurancw-Death of insured

caused by insane ‘beneficiary Hold

en v. A. 0. U. W., (lil.) 268.

Limitation of a(-tions—Non-reid

ents. Mason ,v. Union Mills Pnner

Mfg. Co.. (Md) 29 L. R. A. 273. 267.

. Limitations-'1\aking coal from min'e.

Lewey v. Frick, 28 L. R. A. 283. 232.

Local option-- Constitutionality.

State v. Forkner, (Iowa) 28 L. R. A.

206. 233.

Master and servant-Filching busi

ness secrets. Robb v. Green, 2 L. R.

Q. B. 315, 251.

Master and servant—Housekeeper

has a right to get married. Edge

comb v. Buckhout, (N. Y.) 28 L. R. A.

816, 262.

Master and servant—Statute requir

ing giving reason for discharge. Wai

lnce v. Georgia. C. & N. Ry. Co., 262.

Monopolies—De<-ision of U. S. Su

prcme Court in American Sugar Re

fining Co. case, 32-84.

Mortgages— Consideration — Parol

evidence. Baird v. Baird. 145 N. Y.

659. 229.

Municipal corporation-Forfeiture ~of

charter. Hornbroolr v. Elm Grove.

(W. Va.) 28 L. R. A. 418. 238.

Name-Right to use own name in

business. Higgins Co. v. Higgins

Soap Co., (N. Y.r21 L. R. A. 42. 142.

l\'ame—Second initial- immaterial.

State v. Higgins, (Minn.) 27 L. R. A.

74, 113.

National banks—Insolvency. Chemi

cal Nat. Bank v. Armstrong, 28 L. R.

A. 231.

Negligence—Public oflicers. Lundy

v. Delmas, (Cal.) 26 L. R. A. 651, 85.

Negotiable lnstrumc-nts—When suit

may be commenced. State v. Humph

rcys, (N. J.) 32 Ati. Rep. 706. 252.

No. national common law, 248.

Notice inferred from circumstances.

Farley v. Batcmnn. 174.

Nulsance—I<‘er'tiiizer Fact0ry—Frost

v. Bukeley Phosphate Co.. (S. Car.) 26

L. R. A. 698. 85.

Nuisance—Liabiiity of lessee. Phila

delphia & R. Ry. Co. v. Smith, (Fed.)

27 L. R. A. 131, 143.

Partnership — What constitutes.

Webster v. Clark, (I<‘ia.) 27 L. R. A.

126, 143.

Patents-Right of government to

use. Dashieli v. Grosvenor, 21' L. R.

A. 67, 113.

Presumption oi.’ negligence. Howser

v. Cumberland & P. R. Co., (Md.) 27

L. R. A. 154. 143.

Principal and sgent—Use of infor

mation acquired dnring agency. Robb

v. Green, 11 T. L. Rep. 330, 142.

Private easement—Protection of.

Hartman v. Fick, (Pa.) B1 Atl. 342.

113.

Prohibiting _employes from joining

“unions." State v. Julow, (Mo.) 31

S. W. Rep. 781, 171.

Public contracts—Rigbt to reject

bids. Anderson v. Public Schools,

(M0,) 28 L. R. A. 707, 86.

Railroad companies—Authority of

conductor to cause arrest of passen

ger. Central Ry. Co. v. Brewer, (Md.)

27 L. R. A. 63. 113.

Railroad companies—Children on

turntables. Walsh v. Fitchburg R.

Co.. 145 N. Y. 301, 247.

Requisition—Intormation not sub

stitute for indictment. Ex parte Hart,

28 L. R. A. 801, 254.

Riding on freight trains.

& N. R.‘1Co. v. Hailey, 27 L. R. A. 549.

172

Right to publish divorce proceed

ings. In re Caswell, (R. I.) 27 L. R

A. 82. 144.

Right of sell’ detense—U. S. Su

preme Court decision. 111. _

Right oi’ self-defense-sundry cases,

227.

Riparian rights—Bed of unnaviga

ble lake. Noyes v. Collins, (Iowa) 26

L. R. A. 609, 85.

Rule of fellow servants. Flannegan

v. Chesapeake & Ohio Ry. Co., (W.

Va.) 225.

Salzklmplied warranty. Talbot

Paving Co. v. Gorman, (Mich) 27 L.

R. A. 98, 144.

School board-Vote by ayes and

Louisville.
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HOTEB OF RECENT CASES.

(0ontinned.)

lays. Board oil Education v. Best,

(Ohio) 27 L. R. A. 77, 148.

Secretary of state — Mandamus.

State ex rel Miller v. Barber, (Wyo.)

27 L. R. A. 45. 142

Self-detense—I'lea by original ag

gressor. People v. Button, (Cal) 28

L. R. A. 591, 261.

Separate estate of married woman.

gill! v. State, (W. Vs.) 26 L. R. A. 666,

§heritl'—I.iabiiity or bondsmen. Hur

ley v. Matty, (Minn.) 68 N. W. ~Rep.

1090, 216.

Slander—.Accnsation of drunkenness

under Schefler law, 2.

Shnder — Mutual vitnperntion.

Goldberg v. Dobbertine, (La.) 28 L. R.

A. 721, 247.

Statute of frauds—Promise to pay

another’s debt. Spear v. Fanners &

Mechanics Bank, (ili.) 41 N. E. Rep.

164, 223.

Statutes—Punctnation. Grifliths v.

Montandon, (Idaho) 39 Pac. 548, I42.

Statute of frauds—Promlse to ac

cept order. Allen v. Lenvens, (Ore

gon) Z L. R. A. 63), 85.

Street railway companies-Fellow

crossing tracks. Trenton Passenger

Ry. Co. v. Hawk, 127.

‘(safes R§_"W;S' Cgtmppaniias-—Fellow

11 s. un v. . it .00.. 123. an C Y Ry

Taxation—Public purpose, Bum.

more&E.S.R.C. .si-1, .211.. 11.11.12. 113.0 V D “(Mm

Tax salcs—Cnveat emptm-_ pen

"Wk \'- Douglas County. (N1-o.) 21 1..

R. A. 121, 143.

Resolutions adopted in memory 07

H. C. Butler, 'ex—1udge of Dl‘0b11\v

Olmsted county, 169.

OPINIONS OF ATTORNEY GEE

ERAL.

Ticket scalp —l :1 _tionai, 172. 8" ‘aw “Mons tu

_Trespasser on railroad g|"0und5_

Mum! City. Ft. s. a M. Ry. Co. v.

Cook. (.\io.i 28 L. R. A. 181. 231.

'1‘riai—C-onsolidation of cases 255.

Trial—License of counsel in a'ddress

ing jury. Holden v. Pennsylvania R.

R. Co.. loo Pa. St. 1, 210,

United States iands—Removai of

timber. Shiver v. United state,’ 15

Sup. Ct. Rep. 55. 268.

Violation of Sunday law. Gross v,

Miller. (lows) 26 L. R. A. 605. 85.

Voters--Students at college. In re

Garvey. (N. Y.) 41 N. E. Rep. 439. 244.

Wages—Pnyment in lawful money.

Avent-Beattyvllie Coal Co. v. Com

mmlweilltll. (K_v.) 28 L. R. A. 273. 233.

Wheelmen and their rights. 173.

Who are “indlans." People v. Bray,

(Cal-) 27 L. R. A. 158. 143.

OBITUAEY NOTICES.

Hon. Chas. H. Benedict, 108.

Judge H. C. Butler. 152.

Jud|ze_Robert Desty. law writer. 170

Judge 8. W. l4‘e1-ber. Northiieid. 170.

lion. Everett PI Freeman. 242.

1_4(;hiet' Justice Orton. of Wisconsin.

ANIMALS.

The term "cattle" does not include.

sheep or swine, 105.

Where by vote of town meetings,

animals are permitted to run at large,

the owner of property destroyed by

them cannot recover damages "until

it shall be proved that said lands were

enclosed by a lawful fence," 105.

Electors may at annual or special

town meeting vote to permit horses,

cattle, etc., to run at large, and pre

scribe time and manner thereof. Such

permission continues until revoked by

subsequent actions, 105.

COI'1\'TY COMMISSIONERS

Board has power to allow claims for

highway work in excess of the fund

created therefor by tax levy, provided

an appropriation has been made by

the board for such work. 60.

if no appeal is taken from the dis

allowance of a bill by the commis

sioners, the claim cannot be rev-ived

by presenting a new hill therefor. ei

ther to the same or another board. 89

COUNTY SIIPERINTENDENT.

The salary of county superintend nt

should not be allowed to fall below the

minimum fixed by statute, by changes

in the districts oi’ his county. 87.

COUNTY .S’URVEYOR.

it is the duty of the county surveyor

to make and keep a_ complete record

of all otlicial surveys by him made.

87.

COUNTY TREASUREIL

Coniniissioners have no authority

to extend the statutory time allowed

n county treasurer to present his bout!

for approval. if not presented within.

such time. the oiflce may be declared

vncnni. nnd filled by appointment. 88.

EDU(‘.-\'l'lOl\'.

A teacher holding a diploma from

a normal school of another state may

be suspended and his certificate can

celled, if he is found to be incompet

ent, 59.

EXTRADITION.

To obtain extradition where no in

dictment found, facts showing com

mission oi’ crime and probable guilt

must be shown by aflldavits taken be

fore n magistrate. 153.

IMPRISONMENT.

Term of sentence to state prison. ii’

not otherwise specified. begins with

date of incarceration in penitentlatjv.

153.

lnitlntlvc and Referendum. 28-32.
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LEGISLATURE.

Has no power to appropriate money

to drain wet lands or construct roads

and bridges in the absence of grants

of lands or property to the state for

such purpose, 107.

Member may resign and accept ap

pointment to other public oflice, not

created or emoluments increased dur

ing his term, 175.

PROBATE JUDGES.

Clay & Reifsnlder dissolved, 122.

Cobb & Wlieelwright moved their

oflices, 275.

Henry Conlin moved to Minnea

polis, 2.52.

Frank Crosby sick, 282.

Dickinson 8:. Lum form partnership,

%3.

Col.'W. E. Dodge moved his oflice,

275.

The governor has no authority to ap

point a probate Judge for a newly or

ganizcd county where no election has

been had, 88.

PUBLIC LANDS.

Under laws 1885, Ch. 201, sec. 1,

and laws 1893, Ch. 106, when applica

tion has been made for a patent under

a land certificate, interest should be

charged at the rate of 5 per cent only

from the date of the endorsemrnt

thereon of the land commissioners, 89.

PUBLIC SCHOOLS.

it is not lawful to open a public

school with a recital of the Lord's

Prayer, 261.

i “School day" in statute means both

morning and afternoon session. Eng

Zlliprl: language must be used at both,

RAILROAD LAND GRANTS.

On failure of a railroad company to

select an earned grant of swamp

land, the state may make such selec

tion. and it is the duty of its oflicers

to do so, 58.

SCHOOL TEXT BOOK FUND.

Moneys belinging to the school text

book fund cannot be diverted to the

internal improvement fund, 104.

SHERIFF.

Is entitled to mileage for distance

necessarily travelled by him in an

unsuccessful attempt to make arrest

under warrant, 89.

Is not entitled to compensation for

taking a convict to the reformatory,

89.

TOWN MEETINGS.

Notice of the purpose for which a

special town meeting is called is ab

solutely essential, 105.

_ PERSONAL ITEMS.

Hon. S. D. Allen, nominated for

mayor Duluth, 282.

.Barto 6: Croweli formed partner

ship, 122.

Horace E. Blgelow gets married,

169. “

R. P. Brower elected vice chancellor.

K. P., 169.

Rm-r & Tompkins moved their of

tices. 121.

Calhoun & Bennett form partner

ship, 233.

William M. Edson admitted to prac

tice, 12.

H. M.

242.

Fliield & Fifleld succeeded by J. F.

Hiischer in St. Paul, 242.

S. A. Flaherty moved to Minneapo

lis, 121.

Fletcher & Taylor form partner

ship. 169.

Giddings and Pratt form partner

ship, 169.

H. J. Grannis moved his oflice, 122.

J. P. Gunn movcd to Chatiield, 169.

Albert H. Hall resumed private

practice, 190.

Hon; 0. M. Hall resumes practice,

169.

Hammer & Whitney form partner

ship, 122.

Judge Hicks resumes practice, 238.

Edwin I-Iill appointed municipal

judge, 223.

Hodgson & Schaller open oflice in

St. Paul. 169.

Robertson Howard‘ appointed asst.

city attorney. 90-145.

Hunt & Prendergast form partner

ship, 169.

'1‘. E. Kepner moved his oflice, 90.

Jayne. Morrison 8: Lewis, Little

I-‘ails oiiice, 242.
Judge Lewis resigned. V152.

List of law school graduates, 120.

lord & Norton dissolved, 122.

Asst. Atty. Gen. Luse resigned, .152.

F. A. Mathwig moved to Falrmont.

145.

Michaela &. Peebles form partner

ship. 90.

D. F‘. Morgan gets married, .“32

Page Morris appointed Judge, 152.

Munn, Boyesen & Thygeson moved

their oflices, 242.

F‘. W. Murphy gets married, 282.

algal! & Hartley form par-znership,

1 .

Nelson, Fitzpatrick S. .\icDermoti

dissolved, 145.

Nethaway & Gillen, dissolved. 62.

Palmer dz Mt-Elllgott form partner

ship, 90. ,

90Penny, Welch & Haynes dissolved.

S. L. Perrin moved to West Su

perior, 152.

Pfau & Young dissolved, 16:)

Rea, Hubachek & Hehly moved

their oflices, 275.

F.,D. Rice returns to St. Paul, 122.

M. Roach admitted to practice, 122.

M. V. Seymour gets marred, 169.

Shaw. Gray. Lancaster & Pavker

form partnership, 242.

Farnam moved his oflilce,
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Shearer dz Ohilds move their ofllces,

282.

281;“. Schmidt sick with typhoid fever,

Smith, McMahon 6: Mitchell dis

solve, 189.

E. Sonthworth moves to Minneapol

is. 62.

Stanford dz Arbury dissolved, 283.

Horace G. Stone moves to Chicago,

145.

F. J. Steidl moves to Wheat-1_n, 1h2.

J. . Stryker moves his utllce, 1'88.

Sutherland & Van We-rt move their

otiices, 283.

Taylor, Calhoun & Rhodes dissolv

ed, 109.

BOW. H. Tripp moves to Minneapolis,

D. H. Twomey moves to Utah, 282.

Washburn, Lewis & Judson form

partnership. 169.

18\9VQ!llb9l' 8: Lees form partnership,

Henry B. Wenzell, Supreme Court

reporter. 90.

Wright A: Matchem form partner

ship, 162.

POETRY.

“Old Grizzle," 11.

REVISION OF STATUTES.

Act providing for, 28.

BULBS 01' COURT.

SUPREME couwr.

Amendment to rule IX, 26.

DISTRICT COURT.

Special rule—Eleventh District

Custody of exhibits. 107. 190.

Sentence of Pontius Pilate, 170.

ST. PAUL.

Ofiice of president of common coun

cil not abolished. State ex rel v.

Ehrmnnntraut, 63.

The 51?-ll1l'y of city engineer of St.

Paul is fixed by statute. and the com

mon council cannot change it. Run

dlett v. City of St. Paul, 186.

Proceeding to enforce payment or

assesment for local improvement is

a proceeding in rem against the

property, and name of owner need

not appear. Warner v. City of St.

Paul, 7 .

8'l.‘ILLWA’1‘kB.

Abstract of title must be furnished

by claimant in case of property taken

for city purposes. Coles v. City of

Stillwater, 67.

Written notice of injury, when

necessary before suit brought. Wen

nerberg v. City of Stillwater, 139.

WIT AND HUMOR.

A queer verdict, 248.

“An agnostic is a d—d fool." 244.

Assault with intent to paralyze. 217.

A Dakota school marin, 62.

A tale of wool from the records of n

justice of the peace in Yellow Medi

cine County. 12.

Called the jury Jackasses, 271.

Casting pearls before swine, 227.

Dunning by postal card, 2.

Eloquence in mathematics, 217.

Everett and Story, 128.

Hang one of the lawyers, 146.

He was “weddcd" to the truth, 146.

His conditional fee, 229.

Ilypnotlsm, 122.

Joke on Judge Caldwell, 122.

Judge Black's wig, 176.

Judge Vi'illis quotes poetry, 86

Juror had the itch, 229.

Man born of woman is full of mi

crobes, B6.

Matrimonial gold mine, 82.

Not contempt. but a close shave, 217.

No lawyers in heaven, 122.

“Old Grlzzle," 11.

Pat's trials as a juror, 146.

Plotting Pete and the police. 146.

“Pork Reacher," 148.

Praying for the judge. 145.

Sampson as a witness. 227.

Snilivan‘s goat, 25.

The attorney "took the ground." 271.

She married a burglar rather than

a lawyer, 145.

The literary vagrant. 146.

They knew the judge. 217.

The state was drunk, 240.

The judge had keen ears, 244.

What to call the baby, 25.
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